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THE FINANCE BILL, 2023
A Bill for

AN ACT of Parliament to amend the laws relating to
various taxes and duties; and for matters incidental
thereto

ENACTED by the Parliament of Kenya, as follows —
PART I—PRELIMINARY

1. This Act may be cited as the Finance Act, 2023,
and shall come into operation or be deemed to have come
into operation as follows —

(a) on the Ist September, 2023, sections 10,
24(b)(xii), 47,51, 60, 62 and 72;

(b) on the Ist January, 2024, sections 5(c), 6, 10, 12,
14, 19, 23, 24(a), 24(b)(iii), 24(b)(v), 24(b)(vi),
24(b)(viii), 24(b)(ix), 24(b)(xi), and 25; and

(c) all other sections, on the 1st July, 2023.

PART II—INCOME TAX

2. Section 2 of the Income Tax Act is amended —

(a) by deleting the definition of ‘“winnings” and
substituting  therefor the following new
definition—

“winnings” means the payout from a betting, gaming,
lottery, prize competition, gambling or similar transaction
under the Betting, Lotteries and Gaming Act without
deducting the amount staked or wagered;

(b) by inserting the following new definitions in
proper alphabetical sequence —

“digital content monetisation” means offering for
payment entertainment, social, literal, artistic, educational
or any other material electronically through any medium or
channel, in any of the following forms—

(a) advertisement on websites, social media platforms
or similar networks by partnering with brands
including endorsements from sellers of such
brands;

Short title and
commencement.

Amendment of
section 2 of Cap.
470.

Cap. 131.
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(b) sponsorship where larand owner pays a cont
creator for content creation and promotion;

(c) affiliate marketing where the content creator e
a commission whenever the audience of
content creator clicks on the product displayed

(d) subscription services where the audie pays
periodic fee to access the content and suppo
content creator;

(e) merchandise sales where physical goods
services are sold featuring a logo, branc
catchphrase to the audience of the content cr
eBooks, courses, or software;

() menbership programmes for exclusive con
including early access;

(9) licensing the content including photographs,
or other businesses or individuals for use in
userOs own projects; or

(h) crowdfunding for raising funds for specific gc
for a contenhcreator or another person;

Oimmovable propertyO inclubles

(a) land, whether covered by water or not, any e«
rights, interest or easement in or over any lanc
things attached to the earth or perman:
fastened to anything attached to the eaathg
includes a debt secured by mortgage or char
immovable property; and

(b) a mining right, an interest in a petrole
agreement, mining information or petrole
information;

OpersonO includés

(@) in the case of an individual, a reference 1
relativeg as defined in section 26(5), of that per
and

(b) a company.

Orelated personO means, in the case of two [
where a person who participates directly or indirectly i
management, control or capital of the business of ar
person.
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3. Section 3(3) of the Income Tax Act is amended in
paragraph (c) by deleting subparagraph (i).

4. Section 4A of the Income Tax Act is amended —

(a) by deleting paragraph (ii) of the proviso to
subsection (1) and substituting therefor the
following new paragraph—

(i1) the foreign exchange loss shall be deferred
(and not taken into account) and claimed over
a period of not more than three years from the
date the loss was realized by a company
whose gross interest paid or payable to a non-
resident person exceeds thirty per cent of the
company’s earnings before interest, taxes,
depreciation and amortization in any year of
income;

(b) by deleting subsection (1A).
5. Section 5 of the Income Tax Act is amended —

(a) in subsection (2), —

(1) by inserting the following new subparagraph in
paragraph (a) immediately after sub paragraph
(iii) -

(iv) notwithstanding the provisions of
subparagraph (ii),where such an amount
is received by an employee as payment
of travelling allowance to perform
official duties, the standard mileage rate
approved by the Automobile Association
of Kenya shall be deemed to be
reimbursement of the amount so
expended and shall be excluded in the
calculation of the employee’s gains and
profits:

(i1) by inserting the following new paragraph
immediately after paragraph (f) —

(fa) club entrance and subscription fees

disallowed against the employer’s income.

(b) in subsection (4) by inserting the following new
paragraph immediately after paragraph (f)-

Amendment of
section 3 of Cap.
470.

Amendment of
section 4A of
Cap. 470.

Amendment of
section 5 of Cap.
470.
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(fa) any amount paid or granted to a public officer
to reimburse an expenditure incurred for the
purpose of performing official duties,
notwithstanding the ownership or control of
any assets purchased;

(c) in subsection (6)(c)—

(1) by deleting the words “shares were granted by
the employer” appearing in subparagraph (i)
and substituting therefor the words “option
was exercised by the employee”;

(i) by deleting the words “which shall be agreed
upon with the Commissioner before the grant
of the options” appearing in subparagraph (ii)
and substituting therefor the words “when the
option is exercised”;

(d) by inserting the following new subsections
immediately after subsection (6)—

(7) Where an employee is offered company
shares in lieu of cash emoluments by an eligible
start-up, the taxation of the benefit from the shares
allocated to that person by virtue of employment
shall be deferred and taxed within thirty days of
the earlier of —

(a) the expiry of five years from the end of the
year of the award of the shares;

(b) the disposal of the shares by the employee;
or

(c) the date the employee ceases to be an
employee of the eligible start-up:

Provided that—

(1) this subsection shall not apply to any cash
emoluments or other benefits in kind
offered to an employee by virtue of the
employment;

(i1) the benefit shall be deemed to accrue at
the earlier of the occurrence of the events
contemplated in paragraphs (a), (b) or (c¢);
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(ii1) the value of the taxable benefit shall be
the fair market value of the shares at the
earlier of the occurrence of the events
contemplated in paragraphs (a), (b) or (¢);
or

(iv) where the fair market value is not
available, the Commissioner shall
determine the value of the shares based on
the last issued financial statements.

(8) For the purposes of subsection (7), “eligible start-
up company” means a business incorporated in Kenya
that—

(a) has an annual turnover of not more than one
hundred million shillings;

(b) does not carry on management, professional or
training business;

(c) has not been formed as a result of splitting or
restructuring of an existing entity; and

(d) has been in existence for a period of not more than
five years.

6. The Income Tax Act is amended by inserting the
following new section immediately after section 7A —

Repatriated income. 7B. (1) A non-resident person who
carries on business in Kenya through a
permanent establishment shall pay tax on
repatriated income for the year of income.

(2) The repatriated income under
subsection (1) shall be computed using the
following formula—

Where —
R is the repatriated profit;

A, is the net assets at the beginning of
the year;

P is the net profit for the year of income
calculated in accordance with generally
accepted accounting principles;

Insertion of new
section in Cap.
470.
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T is the tax payable on the chargeable
income; and

A, is the net assets at the end of the
year.

(3) The tax imposed under this section
shall be in addition to tax chargeable on the
income of the permanent establishment
under section 4.

(4) For the purposes this section, “net
assets” means the total book value of assets
less total liabilities for the year of income
and shall not include revaluation of assets.

7. Section 10 of the Income Tax Act is amended by
inserting the following new subsection immediately after
subsection (2) —

(3) Where a payment has been made to a non-resident
person, withholding tax paid thereon shall not be
refundable or available for deduction against the income
where an audit adjustment has been made in respect of such
payment.

8. Section 11 of the Income Tax Act is amended by
deleting subsection (3A).

9. Section 12C of the Income Tax Act is amended in
subsection (1), by deleting the words “one million shillings
but does not exceed or is not expected to exceed fifty
million shillings” and substituting therefor “five hundred
thousand shillings but does not exceed or is not expected to
exceed fifteen million shillings”.

10. The Income Tax Act is amended by inserting the
following new section immediately after Section 12E—

Digital asset tax. 12F. (1) Notwithstanding any other
provision of this Act, a tax to be known as
digital asset tax shall be payable by a person
on income derived from the transfer or
exchange of digital assets.

(2) The owner of a platform or the
person who facilitates the exchange or
transfer of a digital asset shall deduct the

Amendment of
section 10 of Cap.
470.

Amendment of
section 11 of Cap.
470.

Amendment of
section 12C of
Cap. 470.

Insertion of a new
section 12F in
Cap. 470.
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digital asset tax and remit it to the
Commissioner.

(3) A non-resident person who owns a
platform on which digital assets are
exchanged or transferred shall register under
the simplified tax regime.

(4) A person who is required to deduct
the digital asset tax shall, within twenty-four
hours after making the deduction, remit the
amount so deducted to the Commissioner
together with a return of the amount of the
payment, the amount of tax deducted, and
such other information as the Commissioner
may require.

(5) For the purposes of this section—
(a) “digital asset” includes—

(1) anything of value that is not
tangible and cryptocurrencies,
token code, number held in
digital form and generated
through cryptographic means or
otherwise, by whatever name
called, providing a digital
representation of value
exchanged with or without
consideration that can be
transferred, stored or exchanged
electronically; and

(i1) a non-fungible token or any
other token of similar nature, by
whatever name called; and

(b)“income derived from transfer or
exchange of a digital asset” means
the gross fair market value
consideration received or receivable
at the point of exchange or transfer
of a digital asset.

11. Section 15 of the Income Tax Act is amended — Amendment of
section 15 of Cap.

470.
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(a) in subsection (2), by deleting paragraph (g) and
substituting  therefor the following new
paragraph—

(g) the amount considered as representing the
diminution in value of any implement, utensil
or similar article employed in the production
of gains or profits, not being machinery or
plant in respect of which a deduction may be
made under the Second Schedule, at a rate of
one hundred per cent in that year of income.

(b) in subsection (3), by deleting the word “five”
appearing in paragraph (b) and substituting
therefor the word “six™;

(c) in subsection (7)(e), by deleting item (iii).

12. Section 16 of the Income Tax Act is amended —

(a) in subsection (1), by inserting the following new
paragraph immediately after paragraph (b)—

(c) any expenditure or loss where the

invoices of the transactions are not
generated from an electronic tax

No. 29 of 2015. invoice management system except
where the transactions have been
exempted in accordance with the Tax
Procedures Act, 2015.

(b) in subsection (2)—

(1) 1in paragraph (a), by deleting subparagraph
(V);

(i) in paragraph (j), by deleting the words
“related persons and third parties” appearing
in the opening words and substituting therefor
the words “a non-resident”;

(ii1) in paragraph (ii) of the proviso to paragraph
(—

(A)by deleting item G;
(B) by deleting item H;

(iv) by inserting the following new paragraphs at

the end of the proviso to paragraph (j)—

Amendment of
section 16 of Cap.
470.
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(iv) any interest in excess of thirty per cent
of earnings before interest, taxes,
depreciation and amortization shall be
an allowable deduction in ascertaining
the total income of a person in the
subsequent three years of income to
the extent that the deduction of
interest on loans from non-resident
persons does not exceed the thirty
percent threshold provided under this
section; and

(v) this provision shall not apply where the
interest is exempt from tax under this
Act.

(c) in the definition of “all loans” appearing in
subsection (3), by inserting the words “but shall
not include local loans” immediately after the
word “premium”.
13. Section 18 of the Income Tax Act is amended by Amendment of

X ) tion 18 of Cap.
deleting subsection (4). Z%Co?on o

14. Section 18A of the Income Tax Act is amended by Affi?“dfilgzt Off
inserting the following new subsection immediately after &, %0,

subsection (3)—

(4) For the purposes of this section, qualifying
intellectual property income that subject to the
preferential tax rate shall be determined using the
following formula—

Where —
I is income receiving tax benefits;
Q is the research and development expenditures

made by the taxpayer, excluding acquisition
costs and related party outsourcing costs;

T is the research and development expenditures
made by the taxpayer, including acquisition
costs and related party outsourcing costs; and

P is intellectual property income including
royalties, capital gains and any other income
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from the sale of an intellectual property a
including embedded intellectual property incc
calculated under transfer pricing principles:

Provided that for the purposes of this sulbsa
intellectual property losses shall only be dedu
against intellectual property income.

15. Section 18D of the Income Tax Act is amenisled

(a) by deleting subsection (1) and substituting the
the following new sulectiorN

(1) Each ultimate parent entity that is resi
in Kenya shall file a countrpy-country repoil
with the Commissioner in accordance \
subsection (3).

(b) by inserting the following new subsecti
immediately after subsection (1)

(1A) A congituent entity that is resident
Kenya shall file a countrpy-country report wit
the Commissioner in accordance with subse
(1B), if one of the following conditions appligs

(a) the ultimate parent entity is not obliga
to file a countryby-country report in it
jurisdiction of tax residence,;

(b) the jurisdiction in which the ultime
parent entity is resident has a cur
international tax agreement which Ke
is a party to but does not have a comp
authority agreement with Kenya at the t
of filing the countryby-country report fc
the reporting financial year; or

(c) there has been a systemic failure of
jurisdiction of tax residence of the ultim
parent entity that has been notified by
Commissioner to the constituent er
residentin Kenya.

(1B) The provisions of subsections (1)
(1A) shall apply to a multinational enterpi
group whose total consolidated group turnc
including extraordinary or investment income,

Amendment of
section 18D of
Cap. 470.
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least ninety-five billion shillings during the
financial year immediately preceding the reporting
financial year as reflected in its consolidated
financial statements for such preceding financial
year.

(c) in subsection (2), by inserting the words “or a
constituent entity” immediately after the words
“parent entity”’;

(d) in subsection (3), by deleting the words “In
addition to the provisions in subsection (1)”.

16. Section 18F of the Income Tax Act is amended by
deleting the definition of “ultimate parent entity” and
substituting therefor the following new definition—

“ultimate parent entity” means an entity which—
(a) is not controlled by another entity; and

(b) owns or controls, directly or indirectly, one or
more constituent entities of a multinational
enterprise group.

17. Section 21 of the Income Tax Act is amended —

(a) by deleting subsection (1) and substituting therefor
the following new subsection—

(1) A body of persons which carries on the
activities of a members’ club or trade association
shall be deemed to be carrying on a business and
the gross receipts on revenue account (excluding
joining  fees, welfare contributions and
subscriptions) shall be deemed to be income from
a business.

(b) by deleting subsection (2).

18. Section 31 of the Income Tax Act is amended in
subsection (1)—

(a) by deleting the word “his” appearing in paragraph
(b) and substituting therefor the words “the
individual’s™;

(b) deleting the words “he, as well as his employer”
appearing in paragraph (c) and substituting

Amendment of
section 18F of
Cap. 470.

Amendment of
section 21 of Cap.
470.

Amendment of
section 31 of Cap.
470.
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therefor the words “the individual and the
individual’s employer”.

19. The Income Tax Act is amended by inserting the
following new section immediately after section 31—

Post-retirement 31A. A resident individual who proves
medical fund relief. . .
that in a year of income the person has
contributed to a post-retirement medical
fund shall for that year of income be entitled
to a personal relief in this Act referred to as

the post-retirement medical fund relief.

20. Section 35 of the Income Tax Act is amended —

(a) in subsection (3), by inserting the following
paragraphs immediately after paragraph (j)—

(k) sales promotion, marketing and advertising
services; and

(1) digital content monetisation.

(b) by inserting the following new subsections
immediately after subsection (3A)—

(3AA) A person who receives rental income
on behalf of the owner of the premises shall
deduct tax therefrom:

Provided that only a person appointed by the
Commissioner in writing for that purpose may
deduct tax under this section.

(3AB) A person who deducts rental income
tax under this section shall, within twenty-four
hours after the deduction was made remit the
amount so deducted to the Commissioner together
with a return in writing of the tax deducted and
such other information as the Commissioner may
require.

(3AC) The Commissioner shall, upon receipt
of the amount remitted under subsection (3AB),
furnish the person from whom the rental income
tax was withheld with a certificate stating the
amount of the rent and tax deducted therefrom.

(c) in subsection (5), by deleting the words “on or
before the twentieth day of the month following

Insertion of a new
section 31A of
Cap. 470.

Amendment of
section 35 of
Cap. 470.
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the month in which” and substituting therefor the
words “within twenty-four hours after”.
21. The Income Tax Act is amended by repealing  Repealof
X section 45 of
section 45. Cap. 470.

22. The First Schedule to the Income Tax Act is
amended —

(a) by inserting the following new proviso
immediately after the proviso to paragraph 10—

Provided further that in this paragraph,
“institution, body of persons or irrevocable trust,
of a public character” means an entity established
to benefit the public in a transparent and
accountable manner without restriction or
discrimination regardless of the level of charges
or fees levied for services rendered, and which
utilises its assets or income exclusively to carry
out the purpose for which the entity was
established without conferring a private benefit to
an individual.

(b) by deleting paragraph 65;

(c) by inserting the following new paragraphs
immediately after paragraph 67—

68. Royalties paid to a non-resident person by a
company undertaking the manufacture of
human vaccines.

69. Interest paid to a resident person or non-
resident person by a company undertaking
the manufacture of human vaccines.

70. Investment income from a post-retirement
medical fund, whether or not the fund is
part of a retirement benefits scheme.

71. Payment in the form of funds transfer from
a post-retirement medical fund to a
medical insurance cover provider.

23. The Second Schedule to the Income Tax Act is
amended —

(a) in paragraph 1 (1) (a) by inserting the following
new items immediately after item (vii) —

Amendment of
the First
Schedule to
Cap. 470.

Amendment of
the Second
Schedule to
Cap. 470.
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(viii) Industrial Building 10%
(ix) Dock 10% in equal
instalments

(b) in the proviso to paragraph 1—

(1) 1in the definition of “civil works”, by inserting
the following new item immediately after
item (v)—

(vi) earthworks for telecommunication

equipment and construction works
undertaken in connection with the
installation and maintenance of
telecommunication equipment and
related structures.

(i) by inserting the following new paragraphs
immediately after paragraph (h)—

@

“dock™ includes a container terminal
berth, harbour, wharf, pier, jetty,
storage yard, or other works in or at
which  vessels load or unload
merchandise but does not include a pier
or jetty used for recreation;

() “industrial building” includes a building in

use for the purpose of transport, bridge,
tunnel, inland navigation water and
electricity or hydraulic power
undertaking;

(k) “machinery used for agriculture” means

machinery used directly in agricultural
activities including tilling, planting,
irrigation, weeding and harvesting;

(1) “telecommunications equipment” includes

civil works deemed as part of the
telecommunication equipment or civil
works that contribute to the use of the
telecommunication equipment.

(c) by inserting the following new paragraph
immediately after paragraph (1A)—
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(1B) Paragraph (1A)—

(a) shall apply to items listed under paragraphs
1(1)(a)(i) and (ii), and (1)(b)(i); and

(b) shall not apply to investments which, due to
the nature of their business, have to be
located in places which are outside Nairobi
City County and Mombasa County.

24. The Third Schedule to the Income Tax Act is
amended —

(a) in Head A, by inserting the following new
paragraph immediately after paragraph 3 —
4. Post-retirement medical fund relief

The amount of post-retirement medical fund relief
shall be fifteen per cent of the amount of
contribution paid or sixty thousand shillings per
annum, whichever is lower.

(b) in Head B—

(1) by deleting paragraph 1 and substituting

therefor the following new paragraph —
1. The individual rates of tax shall be —
Rate in each shilling
On the first Ksh. 288,000 10%
On the next Ksh. 100,000 25%
On the next Ksh. 5,612,000 30%

On all income over Ksh. 35%
6,000,000

(i) by deleting paragraph 1A;

(ii1) in paragraph 2(b), by inserting the following

new item immediately after item (vii)—
Rate in each twenty shillings

(viii) for the year of income 6.00
2024 and each
subsequent year of
income

Amendment of
the Third
Schedule to
Cap. 470.
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(iv) by deleting the proviso to paragraph 2(j) and
substituting therefor the following new
proviso—

Provided that—

(i) the rate of fifteen per cent shall be
extended for a further period of five
years if the company achieves a local
content equivalent to fifty per cent of
the ex-factory value of the motor
vehicles; and

(i) in this paragraph, “local content”
means parts designed and
manufactured in Kenya by an
original equipment manufacturer
operating in Kenya.

(v) by inserting the following new subparagraph
immediately after subparagraph 2(o)—

(p) in respect of a company undertaking
the manufacture of human vaccines,
ten per cent.

(vi) in paragraph 5(ja), by deleting the word
“ten” and substituting therefor the word
“seven point five”;

(vil) in paragraph 5, by inserting the following
new subparagraph immediately after
subparagraphs (k)—

() in respect of payments for sales
promotion, marketing, advertising
services, the aggregate value of which
is twenty-four thousand shillings in a
month or more, five per cent of the
gross amount; and

(m) in respect of payments relating to
digital content monetisation, fifteen
per cent.

(viil) in paragraph 8, by deleting subparagraph (a)
and substituting therefor the following new
subparagraph—
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(a) for vans, pick-ups, trucks, prime
movers, trailers and lorries, three
thousand shillings per tonne of load
capacity per year or five thousand
shillings per year, whichever is
higher:

Provided that advance tax shall not
be imposed on the tractors or trailers
used for agricultural purposes.

(ix) in paragraph 8, by deleting subparagraph (b)
and substituting therefor the following new
subparagraph—

(b) for saloons, station-wagons, mini-
buses, buses and coaches, one hundred
shillings per passenger capacity per
month or five thousand shillings per
year, whichever is higher.

(x) in paragraph 9, by deleting the word “one”
and substituting therefor the word “three”;

(xi) in paragraph 10, by deleting the word “ten”
and substituting therefor the word “seven
point five”;

(xi1) by inserting the following new paragraph
immediately after paragraph 12—

13. The rate of tax in respect of digital
asset tax shall be three per cent of the
transfer or exchange value of the
digital asset.

25. The Fourth Schedule to the Income Tax Act is
amended by inserting the following paragraph at the end
thereof —

Cap. 491. Mortgage refinance companies licensed under
the Central Bank of Kenya Act.

26. The Eighth Schedule to the Income Tax Act is
amended —

(a) by deleting paragraph 2 and substituting therefor
the following new paragraph —

Amendment of
the Fourth
Schedule to Cap.
470.

Amendment of
the Eighth
Schedule to Cap.
470.
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2. Taxation of gains

Subject to this Schedule, income in respect of
which tax is chargeable under section 3(2)(f) is—

(a) the whole of the gains which accrued to a
company, an individual or partnership on
or after the 1st January, 2015, on the
transfer of property situated in Kenya,
whether or not the property was acquired
before 1st January, 2015, or

(b) gains derived from the alienation of shares
or comparable interests, including interests
in a partnership or trust, if, at any time
during the three hundred and sixty-five
days preceding the alienation, the shares or
comparable interests derived more than
twenty per cent of their value directly or
indirectly from immovable property
situated in Kenya, or

(c) gains, other than those to which
subparagraph (a) applies, derived from the
alienation of shares of a company resident
in Kenya if the alienator, at any time
during the three hundred and sixty-five
days preceding such alienation, held
directly or indirectly at least twenty per
cent of the capital of that company:

Provided that for the purposes of this
paragraph, the person alienating the shares
shall notify the Commissioner in writing
where there is a change of at least twenty
per cent in the underlying ownership of the

property.
(b) in paragraph 8, by inserting the following new
subparagraph immediately after subparagraph

-

(4A) Where property is transferred in a
transaction that is not subject to capital gains tax,
and the property is subsequently transferred in a
taxable transaction within a period of less than
five years, then the adjusted cost in the subsequent
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transfer shall be based on the original adjusted
cost as determined in the first transfer.

(c) by deleting paragraph 11A and
therefor the following new paragraph —

substituting

11A. The due date for tax payable in respect
of property transferred under this Part shall be the
earlier of —

(a) receipt of the full purchase price by the
vendor; or

(b) registration of the transfer.

(d) in paragraph 13, by deleting item (c) and
substituting therefor the following new item—

(c) an internal restructuring which does not
involve a transfer of property to a third party
within a group which has existed for at least
twenty-four months.

27. The Ninth Schedule to the Income Tax Act is
amended in paragraph 14, by deleting the words “ten per
cent” appearing in subparagraph (1) and substituting
therefor the words “twenty per cent”.

PART II—VALUE ADDED TAX

28. Section 5 of the Value Added Tax Act, 2013, is
amended in subsection (2)—

(a) by deleting paragraph (aa);

(b) by deleting paragraph (ab).

29. Section 8 of the Value Added Tax Act, 2013, is
amended in subsection (2), by deleting the words “not a

registered person and” and substituting therefor the words
“a registered or unregistered person”.

30. Section 17 of the Value Added Tax Act, 2013, is
amended —

(13 9%

(a) in subsection (2), by deleting the word “or
appearing in paragraph (a) and substituting
therefor the word “and”;

(b) by inserting the following new
immediately after subsection (8)—

subsection

Amendment of
the Ninth
Schedule to Cap.
470.

Amendment of
section 5 of No.
35 of 2013.

Amendment of
section 8 of No.
35 of 2013.

Amendment of
section 17 of No.
35 of 2013.
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(9) Where a bona fide owner of taxable

supplies, who has deducted input tax under
subsection (1), is compensated for the loss of the
taxable supplies, the compensation shall be treated
as a taxable supply and —

(a) if the compensation includes value added

tax, the compensation shall be declared and
the value added tax thereon remitted to the
Commissioner; or

(b) if the compensation does not include value

added tax, the compensation shall be
declared and subjected to value added tax
and the tax remitted to the Commissioner.

31. Section 34 of the Value Added Tax Act, 2013, is
amended in subsection (1), by deleting the proviso and
substituting therefor the following new proviso—

Provided that a person supplying imported digital
services over the internet, an electronic network or
through a digital marketplace shall register whether or
not the taxable supplies meet the turnover threshold of
five million shillings.

32. Section 43 of the Value Added Tax Act, 2013, is
amended in subsection (1), by deleting the words “in

Kenya”.

33. The First Schedule to the Value Added Tax Act,
2013, is amended —

(a) in Section A of Part I—

(1)

(ii)

by deleting paragraph 20 and substituting
therefor the following new paragraph —

20. Fish and crustaceans, molluscs and other
aquatic invertebrates of Chapter 3
excluding those of tariff headings 0305,
0306 and 0307,

by inserting the following tariff numbers and
corresponding tariff descriptions, in proper
sequence, into the table appearing
immediately after paragraph 39—

Amendment of
section 34 of No.
35 of 2013.

Amendment of
section 43 of No.
35 of 2013.

Amendment of
First Schedule to
No. 35 of 2013.
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Tariff Number

3003.41.00,
3003.42.00,
3003.43.00,
and
3003.49.00

3003.90.00

3005.90.11,
3005.90.12,
3005.90.19

(iii)

(iv)

v)

(Vi)

(vii)

Description

Other medicaments, containing alkaloids
or derivatives thereof, put up in measured
doses or in forms or packings for retail
sale

Infusion solutions for ingestion other than
by mouth not put up in measured doses or
in forms or packings for retail sale and
other medicaments consisting of two or
more constituents which have been mixed
together for therapeutic or prophylactic
uses, not put up in measured doses or in
forms or packings for retail sale

White  absorbent cotton  wadding,
impregnated or coated with
pharmaceutical substances, or put up in
forms or packings for retail sale for
medical, surgical, dental or veterinary
purposes

by  deleting the  tariff  numbers;
“0402.29.107, “3002.19.00” and
“3003.90.90” and their corresponding tariff
description, appearing in the table
immediately after paragraph 39;

by deleting the tariff number “3002.11.00”
appearing in the table immediately after
paragraph 39 and substituting therefor the
tariff number “3822.11.007;

by deleting the tariff number “3002.20.00”
appearing in the table immediately after
paragraph 39 and substituting therefor the
tariff number “3002.41.00”;

by deleting the tariff number “3002.30.00”
appearing in the table immediately after
paragraph 39 and substituting therefor the
tariff number “3002.42.00”;

in the table appearing immediately after
paragraph 39 by deleting the tariff
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(viii)

(ix)

(%)

(xi)

(xii)

description corresponding to the tariff
number “3003.39.00” and substituting
therefor the  following new tariff
description —

Other medicaments, containing hormones or
other products of heading no. 29.37, not put
up in measured doses or in forms or
packings for retail sale.

in the table appearing immediately after
paragraph 39 by deleting the tariff
description corresponding to tariff number
“3004.20.00” and substituting therefor the
following new tariff description—

Other Medicaments containing antibiotics,
put up in measured doses or in forms or
packings for retail sale.

in the table appearing immediately after
paragraph 39 by deleting the tariff
description corresponding to the tariff
number “3004.32.00” and substituting
therefor the  following new tariff
description —

Other, medicaments containing hormones or
other products of heading 29.37 Containing
corticosteroid hormones, their derivatives or
structural analogue of tariff.

by deleting the tariff number “3006.20.00”
appearing in the table appearing
immediately after paragraph 39 and

substituting therefor the tariff number
“3822.13.00™;

in the table appearing immediately after
paragraph 39 by inserting the words “on
other products of heading 2937 or”
immediately before the word “spermicides”
appearing in the tariff description
corresponding to the tariff number
“3006.60.007;

in the table appearing immediately after
paragraph 39 by deleting the words “Other
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(xiii)

(xiv)

(xv)

(xvi)

artificial parts of the body” appearing in the
tariff description corresponding to the tariff
number “9021.50.00”;

in the table appearing immediately after
paragraph 39 by deleting the tariff numbers;
“3005.90.10”, “3004.90.90”, “3003.90.10”
and “3003.90.00” and their corresponding
tariff description thereof;

by deleting paragraph 49 and substituting
therefor the following new paragraph —

49. All goods and parts thereof of chapter
88;
by deleting paragraph 62;

by deleting paragraph 63 and substituting
therefor the following new paragraph —

63. Taxable goods for the direct and
exclusive use in the construction and
equipping of specialized hospitals with a
minimum bed capacity of one hundred,
approved by the Cabinet Secretary upon
recommendation by the Cabinet Secretary
responsible for health who may issue
guidelines for determining eligibility for the
exemption.

(xvil) by deleting paragraph 66A;

(xviil) by deleting paragraph 71 and substituting

(xix)
(xx)

(xx1)

therefor the following new paragraph —

71. Printed and unprinted Perforated PE film
of other plastics 15-22 gsm of tariff
numbers 3921.90.10, and 3921.90.90.

by deleting paragraph 107;

by deleting paragraph 108;

by deleting paragraph 119 and substituting

therefor the following new paragraph —

119. Diagnostic kits or laboratory reagents
and their certified reference materials of
heading 3822 upon approval by the
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Cabinet Secretary responsible for
matters relating to health;

(xxil) by deleting paragraph 120 and substituting
therefor the following new paragraph —

120. Electro-diagnostic apparatus, of tariff
numbers 9018.11.00, 9018.12.00,
9018.13.00, 9018.14.00, 9018.19.00,
and other apparatus, Instruments and
appliances  of  tariff = numbers
9018.20.00, 9018.90.00 upon approval
by the Cabinet Secretary responsible
for matters relating to health.

(xxiil) by deleting paragraph 122 and substituting
therefor the following new paragraph —

122. Other instruments and appliances, used
in dental sciences of tariff 9018.49.00,
Other ophthalmic instruments and
appliances of tariff 9018.50.00 and
other instruments and appliances of
tariff number 9018.90.00 upon
approval by the Cabinet Secretary
responsible for matters relating to
health.

(xxiv) by deleting paragraph 125 and substituting
therefor the following new paragraph —

125. Artificial teeth of tariff number
9021.21.00, other dental fittings of
tariff number 9021.29.00 and other
artificial parts of the body of tariff
numbers 9021.31.00 and 9021.39.00
and other appliances of tariff number
9021.90.00 upon approval by the
Cabinet Secretary responsible for
matters relating to health.

(xxv) by deleting paragraph 128 and substituting
therefor the following new paragraph —

128. Discs, tapes, solid-state non-volatile
storage devices, ‘“smartcards” and
other media for the recording of sound
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or of other phenomena, whether or not
recorded of tariff heading 85.23,
including matrices and masters for the
production of discs, but excluding
products of Chapter 37 upon approval
by the Cabinet Secretary responsible
for matters relating to health.

(xxvi) by deleting paragraph 129 and substituting
therefor the following new paragraph —

129.  Weighing machinery (excluding
balances of a sensitivity of 5 cg or
better), of tariff number 8423.10.00
purchased or imported by registered
hospitals upon approval by the
Cabinet Secretary responsible for
matters relating to health.

(xxvil) by deleting paragraph 130;

13

(xxviil) by inserting the words “or locally
purchased” immediately after the word
“imported” appearing in paragraph 140;

(xxix) by deleting paragraph 146;

(xxx) by inserting the following new paragraphs
immediately after paragraph 146 —

147. Inputs or raw materials (either
produced locally or imported) supplied
to pharmaceutical manufacturers in
Kenya for manufacturing
medicaments, as approved by the
Cabinet Secretary in consultation with
the Cabinet Secretary responsible for
matters relating to health.

148. All inputs and raw materials, whether
produced locally or imported, supplied to
manufacturers of agricultural pest control
products upon recommendation by the
Cabinet Secretary responsible for matters
relating to agriculture.

149. Agricultural pest control products.



246

The Finance Bill, 2023

150. Transportation of sugarcane from farms

to milling factories.

151. Fertilizers of Chapter 31.

152. Inputs or raw materials locally purchased

or imported by manufacturers of fertilizer
as approved by the Cabinet Secretary
responsible for matters relating to
agriculture.

153. Liquefied petroleum gas.
154. All tea sold for the purpose of value

addition before exportation subject to
approval by the Commissioner of
Customs.

(b) in Part II—
(1) by deleting paragraph 26;
(i1) by deleting paragraph 27;

(ii1)) by inserting the following new paragraph
immediately after paragraph 27—

27A. Despite the deletion of paragraph 27, any

approval granted by the Cabinet
Secretary under the deleted paragraph 27
before the commencement of this
paragraph in respect of the supply of
taxable services which was in force at
such commencement shall continue to
apply until the supply of the exempted
taxable services is made in full.

(iv) in paragraph 34, by deleting the words
“goods, inputs and raw materials” and
substituting therefor the word “services”; and

(v) by inserting the following new paragraphs
immediately after paragraph 34—

35. The exportation of taxable services.
36. Transfer of business as a going concern.
34. The Second Schedule to the Value Added Tax Act,

2013, is amended —

Amendment of
the Second
Schedule to No.
35 of 2013.
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(a) in Part A —
(1) by deleting paragraph 11;
(i) by deleting paragraph 16;
(iii) by deleting paragraph 19;

(iv) by deleting paragraph 20 which provides as
follows —

20. The supply of maize (corn) flour, cassava
flour, wheat or meslin flour and maize
flour containing cassava flour by more
than ten percent in weight:

Provided this paragraph shall be in
operation for a period of six months from
the date of assent.

(v) Dby deleting paragraph 21;

(vi) Dby deleting paragraph 23;

(vil) by deleting paragraph 24;

(viii) by deleting paragraph 25;

(ix) by inserting the following new paragraph
immediately after paragraph 25—

26. Inbound international sea freight offered
by a registered person.

PART III—-TAX APPEALS TRIBUNAL

35. Section 13 of the Tax Appeals Tribunal Act, 2013,
is amended —

(a) in subsection (2), by deleting paragraph (c) and
substituting  therefor the following new
paragraphs —

(c) the appealable decision; and

(d) such other documents as may be necessary to
enable the Tribunal to make a decision on the
appeal.

(b)by inserting the following new subsection
immediately after subsection (8)—

No. 29 of 2015. (9) For the purposes of this section,
“appealable decision” has the meaning

Amendment of
section 13 of No.
40 of 2013.
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assigned to it in section 3(1) of the Tax
Procedures Act, 2015.

36. Section 32 of the Tax Appeals Tribunal Act, 2013,
is amended —

(a) by inserting the following proviso to subsection
(H—

Provided that where a party is not the
Commissioner, that party shall deposit with the
Commissioner an amount equivalent to twenty per
cent of the disputed tax or security equivalent to
twenty per cent of the disputed tax before filing the
appeal.

(b) by inserting the following new
immediately after subsection (2)—

(3) Where the decision of the High Court is in
favour of the party who had deposited the amount or
security referred to in subsection (1), the
Commissioner shall credit that amount or security to
that party within thirty days after the determination
of the appeal.

PART IV—EXCISE DUTY

37.Section 2 of the Excise Duty Act, 2015, is
amended in the definition of “excise control” by deleting
the expression “section 23” and substituting therefor the
expression “section 24”.

38. The Excise Duty Act, 2015, is amended by
repealing section 10.

39. Section 20 of the Excise Duty Act, 2015, is
amended in subsection (5), by inserting the words “being
not less than fourteen days” immediately after the words
“date specified in the notice” appearing in paragraph (b).

40. Section 28 of the Excise Duty Act, 2015, is
amended by inserting the following new subsections
immediately after subsection (5)—

subsections

(6) A person commits an offence if that person—

(a) defaces or prints over an excise stamp affixed
on any excisable goods or package;

Amendment of
section 13 of No.
40 of 2013.

Amendment of
section 2 of No.
23 of 2015

Repeal of section
10 of No. 23 of
2015.

Amendment of
section 20 of No.
23 of 2015

Amendment of
section 28 of No.
23 of 2015.
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(b) is in possession of excisable goods on which
excise stamps have not been affixed and which
have not been exempted from the requirements
of this Act or Regulations made under this Act;

(c) acquires or attempts to acquire an excise stamp
without the authority of the Commissioner;

(d) prints, counterfeits, makes or in any way
creates an excise stamp without the authority
of the Commissioner;

(e) is in possession of an excise stamp which has
been printed, made or in any way acquired
without the authority of the Commissioner;

(f) is in possession of, conveys, distributes, sells,
offers for sale or trades in excisable goods
without affixing excise stamps in accordance
with this Act or Regulations made under this
Act; or

(g) 1s in possession of, conveys, distributes, sells,
or trades in excisable goods which have been
affixed with counterfeit excise stamps.

(7) A person who commits an offence under
subsection (6) is liable, upon conviction, to a fine not
exceeding five million shillings or imprisonment for a
term not exceeding three years, or to both.

41. The Excise Duty Act, 2015, is amended by izzfgﬂnoége%
inserting the following new section immediately after 2015,

section 36—

Payment of excise 36A. (1) Despite the provisions of

duty within twenty- . . .

four hours. section 36, excise duty on betting and
gaming, offered through a platform or other
medium, shall be remitted to the
Commissioner by a bookmaker within
twenty-four hours from the closure of
transactions of the day.

(2) For the purposes of this section,

“closure of transactions of the day” means
midnight of that day.

(3) The Commissioner may, by notice
in the Gazette, require taxpayers in any
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sector to remit excise duty collected on
certain excisable services within twenty-four
hours from the closure of transactions of the
day.
: ; 1 Repeal of section
. 42. The Excise Duty Act, 2015, is amended by repealing PRy
section 40. 2015.
43. The First Schedule to the Excise Duty Act, 2015, is Amendmentof
First Schedule to
amended — No. 23 of 2015.

(a)lin Part I—

®!

(ii)!

by deleting the tariff number 2709.00.10
appearing in  paragraph 1, and the
corresponding tariff description and rate of
duty;

by deleting the tariff description “Imported
White chocolate including chocolate in blocks,
slabs or bars of tariff nos. 1806.31.00,
1806.32.00, and 1806.90.00” and substituting
therefor the following tariff description—

Imported white chocolate of heading 1704;
chocolate and other food preparations containing
cocoa of tariff nos. 1806.31.00, 1806.32.00 and
1806.90.00;

(1i1)! by inserting the word “Imported” immediately

before the tariff description “Articles of plastic
of tariff heading 3923.30.00 and 3923.90.90”;

(iv)! by deleting the word “imported” appearing in

w)!

the description “Imported pasta of tariff 1902
whether cooked or not cooked or stuffed (with
meat or other substances) or otherwise
prepared, such as spaghetti, macaroni, noodles,
lasagne, gnocchi, ravioli, cannelloni, couscous,
whether or not prepared” appearing in
paragraph 1;

by deleting the word “imported” appearing in
the description “Imported sugar confectionary
of tariff heading 17.04” appearing in paragraph
1

(vi)! by inserting the following new items at the end

of the second table appearing in paragraph 1 —
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Description Rate of excise duty

Imported fish Shs. 100,000 per
metric tonne or 20%,
whichever is higher

Powdered juice Shs. B per kg

Sugar excluding sugar imported Shs. 5 per kg
locally purchased by a registered
pharmaceutical manufacturer

Human hair and other products 6%
heading 6703;

Wigs, false beards, eyebrows an5%
eyelashes, switches and the like,
and other produs of heading 670.

Artificial nails of tariff no. 5%
3926.90.90
Imported cement 10% of the value or

shs 1.50 per kg,
whichever is higher

Imported furniture excluding 30%
furniture originating from East
African Community Partner State
that meet the B African

Community Rules of Origin

Imported cellular phones 10%

Imported paints, varnishes and 15%
lacquers of heading 3208, 3209 ¢
3210

Imported Test liner of heading 25%
4805.24.00

Imported fluting medium of 25%
heading 4805.19.00

(b)lin Part IN

()! by deleting the words Otwenty perc
appearing in paragraph 1 and substitt
therefor the words Ofifteen percentO;

(i)! by deleting the words Otwenty perc
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appearing in paragraph 2 and substitt
therefor the words Ofifteen percentO;

(iii) 'by deleting he words Oshall be twelve perc
appearing in paragraph 3 and substitt
therefor the words Oor payment sel
provides licensed under the National Payr
System Act, 2011, shall be fifteen percentO

(iv)!by deleting the words Oseweoint five pe
centO appearing in paragraph 4A ¢
substituting therefor the words Otwenty
centO;

(v)! by deleting the words Oseweoint five pe
centO appearing in paragraph 4B
substituting therefor the words Otwenty
centO;

(vi)!by deleting the words Oseveoint five per
centO appearing in paragraph 4C
substituting therefor the words Otwenty
centO;

(vii)by deleting the words Oseweoint five pe
centO appearing in paragraph 4D
substituting therefor the words Otwenty
centO;

(viii)! in paragraph 6 by deleting the moOfees
and substituting therefor the words C
amount charged in respect of lendingO;

(ix)!by deleting paragraph 7;

(X)! by inserting the following new paragre
immediately after paragrapiN7

8. Excise duty on fees charged on
advertisement on television, ptimedia,
billboards and radio stations on alcohc
beverages, betting, gaming, lotteries
prize competitions shall be at the rate
fifteen per cent.

(©)lin Part 1IN

(i)! by inserting the words Oor gami
immediately after the word Obetti
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appearing in the definition of Oamot
wagered or stakedO; and

(i)! by deleting the words Orelating to t
licensed activitiesO appearing in the defin
of Oother feesO.

PART VIN TAX PROCEDURES

44.Section 3 of the Tax Procedures Act, 201t
amended in the definitioof Otax decisiohD

(a)' by deleting item (e);

(b)'by inserting the words Oor\late payment inte
immediately after the word OpenaltyO appear
paragraph (g).

45, Section 6A of the Tax Procedures Act, 201!

amended by inserting the following new subsec
immediately after subsection ()

(3) Any multilateral agreement or treaty that
been entered into by or on behalf of the Govern
of Kenya relating to mutualdministrative assistan
in the collection of taxes shall have effect in
manner stipulated in such agreement or treaty.

46.Section 23 of the Tax Procedures Act, 201!
amended by inserting the following new subse:
immediately after subsection (B)

(3A) A trustee resident in Kenya who administe
trust registered in Kenya or outside Kenya ¢
maintain and avail to the Commissioner rec
required under a tax law, whether the inc
generated is subjeto tax in Kenya or not.

47.The Tax Procedures Act, 2015, is amende
inserting the following new section immediately &
section 28l

Electronic tax
invoices.

23A. (1) The Commissioner m
establish an et#ronic system through whi
electronic tax invoices may be issued
records of stocks kept for the purpose
this Act.

(2) A person who carries on busin
shalN

Amendment of
section 3 of No.
29 of 2015.

Amendment of
section 6A of No.
29 of 2015.

Amendment of
section 23 of No.
29 of 2015.

Insertion of a nev
section to No. 29
of 2015.
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(@) issue an electronic tax invo
through the system establisl
under subsection (1&nd

(b)! maintain a record of stocks in -
system established under subse

).

(3) Where an electronic tax invo
required to ascertain tax liability is issuec
a resident person or the permal
establishment of a neresident person, tr
invoice shall be generated through
system established under subsection (1)

(4) The electronic tax invoice referi
to in subsection (3) may excl
emoluments, imports, investm
allowances, interest, and similar paymen

(5) The Commissioner may, motice ir
the Gazette, exempt a person from t
requirements of this section.

48.Section 31 of the Tax Procedures Act, 201
amended in the opening words of subsection (6,
deleting the word OoriginalO.

49.The Tax Procedures Act, 2015, is amendec
inserting the following new section immediately ¢
section 32

32A. (1) The Commissioner may recover or colle
tax claim pursuant to an international tax agred
contemplated in section 6A (3).

(2) The recovery of the tax claim under subsectior
shall be in response to a request by the competent au
of a party to the internatiahtax agreement.

(3) The request under subsection (2) shall be in re
of a tax claim which forms the subject of the internati
tax agreement permitting its enforcement in the reque
party and, unless otherwise agreed between the p
which is not contested:

Provided that where the tax claim is against a p:
who is not a resident of the requesting state, this s

Amendment of
section 31 of No.
29 of 2015.

Insertion of a nev
section of No. 29
of 2015.

Mutual
administrative
assistance in the
recovery or
collection tax
claims.
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shall only apply, unless otherwise agreed betweel
parties to the international tax agreement, where the
may nolonger be contested.

(3) The Commissioner, in respect of a request L
subsection (2y

(a)ymay apply for an order under section 43(3); an

(b)!'shall issue to the person who is alleged to be |
to pay the tax a notice requiring that perso
state, vithin the period specified in the noti
whether that person admits liability for the am«
or a lesser amount.

(4) The request under subsection (2) $hall
(a)'be in the prescribed form;

(b)'be accompanied by a tax claim issued by
requesting party ithe form provided for by ti
relevant law of that requesting party;

(c)tindicate the amount of the tax due;

(d)lindicate whether liability for the amount
contested under the laws of the requesting par

(e)lindicate, where liability for the amount
contesed, whether the requesting party belie
that the purpose of the dispute is to dela
frustrate the collection of the amount alleged t
due; and

(N!indicate whether there is a risk of the person
is alleged to be liable to pay the tax «
dissipaing or concealing assets.

(5) Wherethe person who is alleged to be liable to
the tax due admits liabilitthe Commissioner may issu
notice requiring that person to pay the amount for v
the person has admitted liability, on a date specifiethd
notice.

(6) Wherethe person who is alleged to be liable to
the tax due contests liability, the Commissioner shall,
consulting the requesting party, determine whéther

(a)'the liability for the amount due is not dispute:
terms of the ra&vant laws of the requesting stat
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(b)!despite the liability for the tax due being contested,
the purpose of the dispute is to delay or frustrate
the collection of the tax due; or

(c)'there is a risk of the person who is alleged to be
liable to pay the tax due, dissipating or concealing
assets,

and the Commissioner may then issue a notice
requiring that person to pay the tax due or amount specified
in the notice, on a date specified in the notice.

(7) If the person fails to comply with the notice under
subsection (6), the Commissioner may commence
proceedings for the recovery of the tax claim.

(8) The steps taken to assist the requesting party shall
not affect the right of the person who is alleged to be liable
to pay the tax due to have the liability for the tax
determined in accordance with the Laws of Kenya.

(9) Where the Commissioner recovers or collects the
tax due to the requesting party, the Commissioner shall
deposit the amount into a dedicated account in the Central
Bank of Kenya after which the amount shall be remitted to
an account specified by the requesting party.

50.The Tax Procedures Act, 2015, is amended repealing
section 37.

51.The Tax Procedures Act, 2015, is amended by inserting
the following new section immediately after section 37D—

Commissioner to 37E. (1) Notwithstanding any other

refrain from . . . A

recovering interest, Provision of this Act, the Commissioner shalll

penalties or fines.  refrain from recovering penalties or interest
or fines on tax debt where a person had paid
all the principal tax due before the 31st

December, 2022.

(2)Where all the principal tax due had
not been paid before the 31st December,
2022, a person shall apply to the
Commissioner for an amnesty of interest,
penalties or fines on the unpaid tax, and
propose a payment plan for the outstanding
amount.

Repeal of
section 37
of No. 29 of
2015.

Insertion of
anew
section to
No. 29 of
2015.
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(3)!For the purposes of subsection2)

(a)'the amnesty shall be on inter
penalties or fines on the unpaid
that have accrued up to thels
December, 2022;

(b)'the amnesty shall only be gran
once if the persadx

()! applies for amnesty and pays
the outstanding principal tax
not later than the 30th Ju
2024;

(i) 'does not incur a further tax de
and

(iii) signs a commitment letter for 1
settlement of all outstandi
taxes that the person may owe

(4)'Despite subsection (2), where
person has paid part of the principal tax
as on the 31st December, 2022, and had
granted an amnesty on the unpaid prin
tax, and interest, penalsieand fines therec
any amount that remains unpaid on the
June, 2024, shall attract interest and pen:
for which no amnesty shall be granted ui
this section.

52. Section 40 of the Tax Procedures Act, 201F
amendedl

(a)! by deleting the proviso to subsection (1);

(b)lby inserting the following  new subsect
immediately after subsection (2)

(2A) The Commissioner shall, within fourteen d
after the date of the registration of the notificatior
the Regstrar under subsection (2), inform, in
manner specified in section 74, the taxpayer anc
other person who may have an interest in the pro
identified in the notification.

53. Section 42 of the Tax Procedures Act, 201F
amended by deleting sul$ien (14) and substituting there
the following new subsectioN

Amendment of
section 40 of
No. 29 of 2015.

Amendment of
section 42 of
No. 29 of 2015.
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(14) The Commissioner shall not issue a notice under
this section unless —

(a) the taxpayer has defaulted in paying an
instalment under section 33(2);

(b) the Commissioner has raised an assessment
and the taxpayer has not objected to or
challenged the validity of the assessment
within the prescribed period;

(c) the taxpayer has not appealed against an
assessment specified in an objection
decision within the prescribed timelines;

(d) the taxpayer has made a self-assessment and
submitted a return but has not paid the taxes
due before the due date lapsed; or

(e) the taxpayer has not appealed against an
assessment specified in a decision of the
Tribunal or court.

54. Section 42A of the Tax Procedures Act, 2015, is
amended —

(a) in the proviso to subsection (1), by deleting the
words “and registered manufacturers whose value
of investment in the preceding three years from the
commencement of this Act is at least three
billion™;

(b) by deleting subsection (4B) and substituting
therefor the following new subsection—

(4B) The tax withheld under this section shall be
remitted to the Commissioner within three days after
the deduction was made.

55. The Tax Procedures Act, 2015, is amended by inserting
the following new section immediately after section 42B —

Appointment of rental 42C. (1) The Commissioner may
income tax agents. .
appoint an agent for the purpose of the
collection and remittance of rental income
tax to the Commissioner.

(2) An appointment under subsection
(1) may be revoked at any time by the
Commissioner.

Amendment of
section 42A of
No. 29 of 2015.

Insertion of new
section of No.
29 of 2015.
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56. Section 47 of the Tax Procedures Act, 2015, is  Amendment of

ion 47 of

amended — ;?gn;; of 2015.
(a) in subsection (1), by inserting the words
“outstanding tax debts and” immediately after the

2.9

word “taxpayer’s” appearing in paragraph (a);
(b) in subsection (2)—

(1) by inserting the words “outstanding tax debts
or’ immediately after the word “such”
appearing in paragraph (a);

(i1) by deleting the words “two years from the date
of application” appearing in paragraph (b) and
substituting therefor the words ‘“six months
from the date of ascertainment and, if the
Commissioner fails to refund, the overpaid tax
shall be applied to offset the taxpayer’s
outstanding tax debt or future tax liabilities”;

(c) by inserting the following new subsection
immediately after subsection (4)—

(4A) Where an application under subsection (1)
has been subjected to an audit under subsection (4),
the Commissioner shall ascertain and determine the
application within one hundred and twenty days
failure to which, the application shall be deemed to
have been ascertained and approved.

57. Section 51 of the Tax Procedures Act, 2015, is  Amendment of

amended — No. 29 (ffl 2%f15.
(a) in subsection (4), by inserting the words “and
request the taxpayer to submit the information
specified in the notice within seven days after the
date of the notice” immediately after the words
“validly lodged”;

(b) by inserting the following new subsection
immediately after subsection (4)—

(4A) Despite subsection (3), where a taxpayer
fails to provide the information required under
subsection (4) or fails to provide the information
within the specified period, the Commissioner may
make an objection decision within sixty days after
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the date on which the notice of objection was
lodged.

58. Section 55 of the Tax Procedures Act, 2015, is
amended in subsection (1), by deleting the words “ninety
days” and substituting therefor the words “one hundred and
twenty days”.

59. Section 56 of the Tax Procedures Act, 2015, is
amended in subsection (3), by deleting the words “unless
the Tribunal or Court allows the person to add new
grounds”.

60. The Tax Procedures Act, 2015, is amended by
inserting the following new section immediately after
section 59—

Data management and 59A. (1) The Commissioner may

reporting system. . .
establish a data management and reporting
system for the submission of electronic
documents including detailed transactional
data relating to those documents.

(2) The Commissioner shall notify in
writing the persons required to submit
electronic documents through the system
established under subsection (1).

(3) The electronic documents referred
to in subsection (2) include -electronic
invoice returns —

(a) of payments made by a person in
the ordinary course of business
where goods were exchanged for
consideration by a person not
employed in the business;

(b) for payments made by a person in
the ordinary course of business
where services were rendered, or in
anticipation of services to be
rendered, by a person not employed
in the business;

(c) for payments for services rendered,
or in anticipation of services to be
rendered, in connection with the

Amendment of
section 55 of
No. 29 of 2015.

Amendment of
section 56 of
No. 29 of 2015.

Insertion of new
section of No.
29 of 2015.
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formation, acquisition,
development, or disposal of a
business or a part of it, by persons
not employed in the business;

(d) for periodical or lump sum
payments in respect of a royalty; or

(e) for such other commercial or
financial transaction as may be
designated by the Commissioner.

(4) For the purposes of this section—
(a) “transactional data” includes —

(i) the names and addresses of
each person to whom a
payment was made;

(1)) where the payment is for
services, the amount of the
payment specifying whether
the payment is a commission
of any kind or is for expenses
incurred in connection with
rendering the services;

(ii1)) where the payment is in any
form of valuable consideration
other than  money, the
particulars of the
consideration; and

(iv) such other particulars as the
Commissioner may specify;

(b) references to payments for services
include references to payments in
the nature of commission of any
kind and references to payments in
respect of expenses incurred in
connection with the rendering of
services; and

(c) references to the making of
payments include references to the
giving of any form of valuable
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consideration, and the requirement
imposed by paragraph (a)(iii) to
state the amount of a payment shall,
in relation to any consideration
given otherwise than in the form of
money, be construed as a
requirement to give particulars of
the consideration.

61. Section 84 of the Tax Procedures Act, 2015, is
amended in subsection (2)(a) by deleting the words
“seventy-five per cent” and substituting therefor the words
“double the amount”.

62. The Tax Procedures Act, 2015, is amended by
repealing section 86 and substituting therefor the following
new section—

fgﬁg i‘v’ifﬂfai““g to 86. (1) Where a tax law requires a
electronic tax system. tAXPayer to issue an electronic tax invoice,
submit a tax return in electronic form or pay
a tax electronically, and the taxpayer fails to
comply with that tax law, the Commissioner
shall issue a notice in writing to the
taxpayer requesting the reasons for the non-

compliance.

(2) Where the reasons given under
subsection (1) do not satisfy the
Commissioner, the taxpayer shall be liable
to a penalty of one million shillings or an
amount equal to ten times the amount of the
tax due, whichever is the higher.

63. Section 89 of the Tax Procedures Act, 2015, is
amended —

(a) by deleting subsection (6);
(b) by deleting subsection (7);
(c) by deleting subsection (8).

64. The Tax Procedures Act, 2015, is amended by inserting
the following new section immediately after section 97 —
Offence of 97A. (1) A person who is not an

impersonating an . . . .
authorized officer.  aUuthorised officer commits an offence if that

Amendment of
section 84 of No.
29 of 2015.

Repeal and
replacement of
section 86 of No.
29 of 2015.

Amendment of
section 89 of No.
29 of 2015.

Insertion of new
section of No. 29
of 2015.
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person assumes the name or designation of
an authorised officer and performs or
procures the performance of any act which
that person is not entitled to do.

(2) A person convicted of an offence
under subsection (1) shall be liable to
imprisonment for a term not exceeding three
years.

65. Section 104 of the Tax Procedures Act, 2015, is
amended in subsection (1), by deleting the word “and” and
substituting therefor the word “or”.

66. The Tax Procedures Act, 2015, is amended by
inserting the following new section immediately after
section 108 —

Concurrent civil and 108A. Where any matter under a tax
criminal proceedings. C e . . .
law is in issue in any ongoing criminal case
and is also directly or substantially in issue
in any pending civil case, that fact shall not
be ground for any stay, prohibition or delay
of either the criminal or civil case.

PART VII—-MISCELLANEOUS FEES AND
LEVIES

67. Section 7 of the Miscellaneous Fees and Levies Act,
2016, is amended —

(a) in subsection (2), by deleting the words “three
point five” and substituting therefor the words
“two point-five”;

(b) by deleting subsection (2A);

(c) in subsection (3), by deleting paragraph (b).

68. The Miscellaneous Fees and Levies Act, 2016, is

amended by inserting the following new section immediately
after section 7—

El"vl:;:;i‘ﬁ omotion 7A. (1) There shall be paid a levy to be
levy. : known as the export and investment

promotion levy, on all goods specified in the
Third Schedule, imported into the country
for home use.

(2) The levy shall be at the rates

Amendment of
section 104 of No.
29 of 2015.

Insertion of new
section of No. 29
of 2015.

Amendment
section 7 of No.
29 of 2016.

Insertion of new
section in No. 29
of 2016.
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specified in the Third Schedule and shall be
paid by the importer of such goods at the
time of entering the goods into the country
for home use.

(3) The purpose of the levy shall be to
provide funds to boost manufacturing,
increase exports, create jobs, save on foreign
exchange and promote investments.

(4) The export and investment
promotion levy shall not to be charged on
goods originating from East African
Community Partner States that meet the East
African Community Rules of Origin.

(5) The funds collected from the levy
shall be paid into a fund established and
managed in accordance with the Public

No. 18 of 2012. Finance Management Act, 2012.

69. Section 8 of the Miscellaneous Fees and Levies
Act, 2016, is amended —

(a) in subsection (2) by deleting the words “two point
five” and substituting therefor the words “one
point-five”;

(b) by deleting subsection (2A).

70. The table appearing in Part I of the First Schedule
to the Miscellaneous Fees and Levies Act, 2016, is

Amendment
section 8 of No.
29 of 2016.

Amendment of the
First Schedule to

No. 29 of 2016.
amended by —
(a) deleting the tariff description together with the
rates of export levy corresponding to tariff number
“4101.20.00” and substituting therefor the
following —
Tariff No.  Tariff Description Export Levy Rate

4101.20.00 Whole unsplit hides and skins, of 50% or USD 0.32
a weight per skin not exceeding 8 \yhichever is higher

kg. when simply dried, 10 kg.
when dry salted, or 16 kg. when
fresh, wet salted or otherwise
preserved
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(b) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4102.21.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(c) by deleting the tariff description together with the rates of export
levy corresponding to tariff number “4102.29.00” and substituting
therefor the following—

Tariff No. Tariff Description Export Levy Rate

4102.29.00  Other raw skins of sheep or lamb 50% or USD 0.32

(fresh, or salted, dried, limed, whichever is higher
pickled or otherwise preserved,

but not tanned, parchment-dressed

or further prepared), without wool

on, whether or not split, other than

those excluded by Note (c) to

Chapter 41

(d) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4103.20.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(e) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4103.30.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(f) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4103.90.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(g) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4104.19.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(h) by deleting tariff number *“4101.40.00” together with the
corresponding tariff description and rate of export levy;

(1) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4101.50.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(j) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4101.90.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(k) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4102.10.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;
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(1) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4301.10.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(m)by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4301.80.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(n) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4301.90.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(o) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4302.11.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(p) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4302.19.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(q) by deleting the expression “80% or USD 0.52” appearing in tariff
no. 4302.20.00 and substituting therefor the expression “50% or
USD 0.32 whichever is higher”;

(r) by deleting tariff number “8002.00.10” and substituting therefor
the tariff number “8002.00.007;

(s) by deleting tariff number *“8105.00.00” together with the
corresponding tariff description and rate of export levy;

(t) by deleting tariff number “8107.30.00” appearing in the first
column and substituting therefor tariff number “8112.61.007;

(u) by deleting tariff number *“8109.30.00” together with the
corresponding tariff description and rate of export levy;

(v) by deleting tariff number “8110.20.20” appearing in the first
column and substituting therefor tariff number “8110.20.007;

(w)by inserting the following new tariff numbers together with
corresponding tariff descriptions and rates of export levy in proper

sequence —
Tariff no. Tariff description Export levy rate
8106.10.00 Bismuth and articles thereof 20%

including waste and scrap
containing more than 99.99% of
bismuth, by weight
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8106.90.00 Other bismuth and articles thereof 20%

8105

including waste and scrap

Cobalt mattes and other 20%
intermediate products of cobalt
metallurgy; cobalt and articles

thereof, including waste and scrap

8109.31.00 Waste and scrap of zirconium 20%

containing less than 1 part hatnium
to 500 parts zirconium by weight

8109.39.00 Other waste and scrap 20%

1703

Molasses resulting from the 20% of the customs value

extraction or refining of sugar

71. The Second Schedule to the Miscellaneous Fees and —Amendmentof the
Levies Act, 2016, is amended —

(a) in part A—

Cap. 179.

(1) by deleting paragraph (x) and substituting
therefor the following new paragraph —

(x) goods for official use by diplomatic and
consular missions, the United Nations and
its agencies, and institutions or
organizations exempted under the
Privileges and Immunities Act;

(i) by deleting paragraph (xv) and substituting
therefor the following new paragraph —

(xv) All goods and parts thereof of Chapter 88.

(ii1) by inserting the words “All goods including
material supplies” at the beginning of
paragraph (xxv);

(iv) by inserting the following new paragraphs
immediately after (xxvi)—

(xxvil) goods imported for official use by
international and regional
organizations that have bilateral or
multilateral agreements with Kenya;
and

Second Schedule
to No. 29 of 2016.
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(xxviii) liquefied petroleum gas.
(b) in part B—

(1) by deleting paragraph (ii) and substituting
therefor the following new paragraph —

(i) goods imported for official use by

diplomatic and consular missions, United

Nations and its agencies, and institutions

Cap. 179. or organizations exempted under the
Privileges and Immunities Act;

(i1) deleting paragraph (iii);

(ii1) by inserting the words “All goods including
material supplies” at the beginning of
paragraph (ix);

(iv) inserting the following new paragraphs
immediately after paragraph (x)—

(xi) goods imported for official use by
international and regional organizations
that have bilateral or multilateral
agreements with Kenya;

(xi1) liquefied petroleum gas; and
(xii1) all goods and parts thereof of Chapter
88.

72. The Miscellaneous Fees and Levies Act, 2016, is  Insertion of new
. . . Third Schedule to
amended by inserting the following new schedule No.290f2016.

immediately after the Second Schedule —
THIRD SCHEDULE
[s. 7A(1)]

Tariff No.  Tariff description  Export and investment
promotion levy rate

2523.10.00 Cement Clinkers 10% of the customs
value

7207.11.00  Semi-finished 10% of the customs
products of iron or value
non-alloy steel
containing, by
weight, <0.25% of
carbon; of
rectangular
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721391.10

7213.91.90

4804.11.00

4804.21.00

4804.31.00

4819.30.00

4819.40.00

(including square)
cross-section, the
width measuring less
than twice the
thickness

Bars and rods of iron10% of the customs
or non-alloy steel, value
hot-rolled, in

irregularly wound

coils of circular
cross-section

measuring less than

14mm in diameter of
Cross section

measuring less than

8 mm

Bars and rods of iron10% of the customs
or non-alloy steel, value

hot-rolled, in

irregularly wound

coils of circular

cross-section

measuring less than

14mm in diameter;

other

Uncoated kraft paper 10% of the customs
and paperboard, in  value

rolls or sheets; Kraft

liner; Unbleached

Sack kraft paper; 10% of the customs
Unbleached value
Other kraft paper ~ 10% of the customs
and paperboard value

weighing 150 g/m’
or less: Unbleached

Sacks and bags,
having a base of a
width of 40 cm or
more

Other sacks and
bags, including
cones

10% of the customs
value

10% of the customs
value
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PART VIII-MISCELLANEOUS

73. The Betting, Gaming and Lotteries Act is amended
by inserting the following new section immediately after
section 69A —

Collection of taxes. 69AA. The taxes under sections 29A,

No. 29 of 2015. 44A, 55A and 59B shall be collected in
accordance with the provisions of the Tax
Procedures Act, 2015.

74. The Kenya Roads Board Act,1999 is amended in
section 35 by inserting the following subsection
immediately after subsection (2)—

(2A) The annual estimates shall be submitted
together with a collated annual roads programme
as provided for in section 19.

75. Section 5 of the Kenya Revenue Authority Act,
1995, is amended in subsection (2A), by deleting the words
“for the better carrying out of its functions” and
substituting therefor the words “the staff of the Authority,
general public and other jurisdictions”.

76. The Employment Act, 2007, is amended by
inserting the following new section immediately after
section 31A—

Reauctions into the 31B. (1) An employer shall pay to the
Development Funa. National Housing Development Fund
Cap. 117. established under section 7 of the Housing

Act, in respect of each employee —

(a) the employer’s contribution at three
per centum of the employee’s
monthly basic salary; and

(b) the employee’s contribution at three
per centum of the employee’s
monthly basic salary:

Provided that the sum of the employer
and employee contributions shall not
exceed five thousand shillings a month.

(2) The benefits to an employee shall
accrue as follows—

Insertion of new
Third Schedule to
No. 29 of 2016.

Amendment of
section 35 of No.
7 of 1999.

Amendment of
section 104 of No.
2 of 1995.

Insertion of new
section of No. 11 of
2007
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(a) for employees who qualify for
affordable housing the contributions
accrue to the employee and shall be
used to finance the purchase of a
home under the affordable housing
scheme; or

(b) for employees who are not eligible
for affordable housing, upon the
expiry of seven years from the date
of the start of making the
contributions, or after the attainment
of retirement age, whichever is
earlier—

(i)  atransfer of their contributions
to a retirement benefits scheme
or pension scheme registered
with the Retirement Benefits
Authority;

(i1)) a transfer of their contributions
to any person registered and
eligible for affordable housing
under the National Housing
Development Fund; or

(ii1) a transfer of their contributions
to their spouse or dependent
children; or

(iv) to receive their contributions
in cash:

Provided that contributions
paid out in cash shall be
included in the contributor’s
taxable income for the year
and be subjected to tax at the
prevailing rates.

(3) All contributions shall get a return based
on the return on the Fund.

(4) The employer shall remit both
employee and employer contributions to the
National Housing Development Fund before
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the ninth day of the following month after
the deduction was made.

(5) The Cabinet Secretary responsible for
matters relating to housing, in consultation
with the Cabinet Secretary responsible for
matters relating to finance, shall make
Regulations prescribing the qualifications to
participate in the affordable housing scheme.

(6) This section shall become effective
on the date the Regulations made under
subsection (5) come into operation.

77. Section 28 of the Unclaimed Financial Assets Act,
2011, is amended in subsection (5), by inserting the words
“or such other person as the claimant may designate”
immediately after the word “claimant”.

78. Section 20 of the Statutory Instruments Act 2013,
is amended —

(a) by deleting paragraph (c);

(b) by deleting paragraph (d).

79. The Statutory Instruments Act 2013, is amended by
repealing section 21.

80. The The Retirement Benefits (Deputy President
and State Officers) Act, 2016 is amended by repealing
section 4.

81. The Retirement Benefits (Deputy President and
State Officers) Act, 2016 is amended by inserting the
following new sections immediately after section 4-

Entitlement§ for 4A. (1) A person who —

person holding

e O o (a) holds an appointive or elective
e€lective position m . .

Government. office in the Government; and

(b) previously held a position to
which pension and other benefits
accrue under this Act,

shall, upon retirement or ceasing
to hold that office entitled under this Act,
be paid-

(1) a monthly pension equal to eight
per cent of the monthly salary

Amendment of
section 28 of No.
40 of 2011.

Amendment of
section 20 No.23
of 2013

Repeal of section
21 No.23 of 2013

Repeal of section
4 of No.8 of
2015.

Insertion of
section 4A and
4B into No.8 of
2015.



The Finance Bill, 2023 273

Entitlement to
parliamentary
pension.

of the entitled person’s last
monthly salary while in office;
and

(i1) a lumpsum payment on retirement
as calculated as a sum equal to
one year’s salary paid for each
term served in office.

(2) In order to avoid duplication of
other benefits, an entitled person who
holds an appointive or elective position in
or under Government shall not be entitled
to other benefits under this Act, until they
retire or cease to hold that appointive or
elective office.

(3) For the purpose of subsection (2),
other benefits means the benefits under
paragraphs (c), (d) (e), (f) and (g) of sections 5,
5A,5B,6and 7.

4B. A person, who holds an appointive or
elective position for which benefits under this
Act apply and is entitled to pension under the
Parliamentary Pensions Act, shall in addition
to the benefits and pension payable under this
Act, be paid pension under section 8 of the
Parliamentary Pensions Act.

82.Section 5 of the Retirement Benefits (Deputy Amendmentof

President and Designated State Officers) Act, 2015 is
amended—

(a) in subsection (1) by deleting the words “and the
entitled person’s spouse” and substituting therefor
the words “ the entitled person’s spouse and the
entitled person’s child who is below eighteen years
or is under twenty-five years of age and is
undergoing a course of full time education, and in
the case of a female child is not married or is not
cohabiting with any person;”

(b) by deleting subsection (2).

83. Section 13 of the Retirement Benefits (Deputy
President and Designated State Officers) Act, 2015 is

section 5 of No.8
of 2015.

Amendment of
section 13 of No.8
of 2015.
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amended by inserting the following new sub-section
immediately after sub-section (1C) —

“(1D) The Clerk of the National Assembly in the
case of a retired Speaker of the National Assembly
and the Clerk of the Senate in the case of a retired
Speaker of the Senate, shall prepare and submit the
estimates under subsection (1)(b) to the
Parliamentary Service Commission.”

84. Section 16 of the Retirement Benefits (Deputy
President and Designated State Officers) Act, 2015 is
repealed.

Repeal of section 16
of No.8 of 2015.



The Finance Bill, 2023 275

MEMORANDUM OF OBJECTS AND REASONS

This Bill has been submitted by the Cabinet Secretary for the
National Treasury and Planning and formulates the proposals announced
in the Budget for 2023/2024 relating to liability to, and collection of taxes,
and for matters incidental thereto.

The Bill amends finance related legislation including the Income Tax
Act, the Value Added Tax Act, The Excise Duty Act, the Tax Procedures
Act, 2015 and the Miscellaneous Fees and Levies Act, 2016.

The Bill seeks to amend the following laws—
The Betting, Gaming and Lotteries Act (Cap. 131)

The Bill proposes to amend section 131 of the Betting, Gaming and
Lotteries Act to provide for the application of the provisions of the Tax
Procedures Act, 2015 in the collection of the taxes under the Betting,
Gaming and Lotteries Act.

The Kenya Roads Board Act, 1999 (No.7 of 1999)

The Bill proposes to amend section 35 of the Kenya Roads Board
Act, 1999 to provide that the Board shall submit a collated annual roads
programme together with the annual estimates.

The Kenya Revenue Authority Act, 1995 (No. 2 of 1995)

The Bill seeks to amend section 5 of the Kenya Revenue Authority
Act, 1995 to provide for the capacity building and training offered by the
institution to be available to the staff of the Authority, the general public
and other jurisdictions.

The Employment Act, 2007 (No. 11 of 2007)

The Bill seeks to amend the Employment Act by inserting a new
section 31B to provide for the deductions of payments by employers and
employees to the National Housing Development Fund established under
the Housing Act. This clause also provides that the benefits of an
employee who contributes to that fund. This clause provides for the
making of regulations to prescribe the qualifications to participate in the
affordable housing scheme which shall commence the operation of the
section.

The Unclaimed Financial Assets Act, 2011 (No. 40 of 2011)

The Bill seeks to amend section 28 of the Unclaimed Assets Act,
2011, to provide for the appointment of other persons by the as
beneficiaries of a claimant.
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The Statutory Instruments Act, 2013 (No. 23 of 2013)

The Bill proposes to amend section 20 and 21 of the Statutory
Instruments Act, 2013, to remove the mandatory requirement for the
review of subsidiary legislation and the expiration of statutory instruments
to and align the Statutory Instruments Act, 2013 with the Revision of
Laws Act

The Retirement Benefits (Deputy President and Designated State
Officers) Act, 2015 (No.8 of 2015).

The Bill amends the Retirement Benefits (Deputy President and
Designated State Officers) Act, 2015 to repeal section 4 which was
declared unconstitutional by the Court. Additionally, the Bill makes
provision for payment of pension to entitled persons who hold an
appointive or elective position in Government.

Dated the 27th April, 2023.

KURIA KIMANI,
Chairperson,
Departmental Committee on Finance and National Planning.
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Section 2 of Cap 470 which it is proposed to amend—

"winnings" includes winnings of any kind and a reference to the
amount or the payment of winnings shall be construed accordingly;

Section 3 of Cap 470 which it is proposed to amend—
3. Charge of tax

(1) Subject to, and in accordance with, this Act, a tax to be known as
income tax shall be charged for each year of income upon all the income
of a person, whether resident or non-resident, which accrued in or was
derived from Kenya.

(2) Subject to this Act, income upon which tax is chargeable under
this Act is income in respect of —

(a) gains or profits from —
(1) any business, for whatever period of time carried on;
(i1) any employment or services rendered;

(1i1) any right granted to any other person for use or occupation of
property;
(b) dividends or interest;
(c) (1) apension, charge or annuity; and

(i) any withdrawals from, or payments out of, a registered
pension fund or a registered provident fund or a registered
individual retirement fund; and

(ii1) any withdrawals from a registered home ownership savings
plan;

(ca) income accruing from a business carried out over the
internet or an electronic network including through a
digital marketplace;

(d) deleted by Act No. 14 of 1982, s. 17;

(e) an amount deemed to be the income of any person under this Act
or by rules made under this Act;

(f) gains accruing in the circumstances prescribed in, and computed
in accordance with, the Eighth Schedule;

(g) subject to section 15(5A), the net gain derived on the disposal of
an interest in a person, if the interest derives twenty per cent or
more of its value, directly or indirectly, from immovable property
in Kenya;
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(h) a natural resource income; and

(1) gains from financial derivatives, excluding financial derivatives
traded at the Nairobi Securities Exchange.

(2A) The Cabinet Secretary shall make regulations to provide for the
mechanisms of implementing the provisions of subsection (2)(ca).

(3) For the purposes of this section—
(a) "person" does not include a partnership;

(b) a bonus or interest paid by a designated cooperative society, as
defined under section 19A, shall be deemed to be a dividend,;

(ba) "digital marketplace" means an online or electronic platform
which enables users to sell or provide services, goods or
other property to other users;

(c) for the purposes of subsection (2)(g) and section 15(5A) —

1) "immovable property" means a mining right, an interest
in a petroleum agreement, mining information or petroleum
information;

(1) "net gain" in relation to the disposal of an interest in a person,
means the consideration for the disposal reduced by the cost
of the interest; and

(iii) the terms "consideration", "cost", "disposal", "interest in
a person", "mining information", "mining right", "person",
"petroleum agreement", and "petroleum information" have
the meaning assigned to them in the Ninth Schedule.

Section 4A of Cap 470 which it is proposed to amend—

4A. Income from businesses where foreign exchange loss or gain is
realized

1) A foreign exchange gain or loss realized on or after 1st January,
1989 in a business carried on in Kenya shall be taken into account as a
trading receipt or deductible expenses in computing the gains and profits
of that business for the year of income in which that gain or loss was
realized:

Provided that—

(1) no foreign exchange gain or loss shall be taken into account to the
extent that taking that foreign exchange gain or loss into account
would duplicate the amounts of gain or loss accrued in any prior
year of income; and
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(i1) the foreign exchange loss shall be deferred (and not taken into
account) —

(a) where a foreign exchange loss is realized by a company whose
gross interest paid or payable to related persons and third parties
exceeds thirty per cent of the company’s earnings before interest,
taxes, depreciation and amortization in any financial year; or

(b) to the extent of any foreign exchange gain that would be realized
if all foreign currency assets and liabilities of the business were
disposed of or satisfied on the last day of the year of income and
any foreign exchange loss so deferred shall be deemed realized in
the next succeeding year of income.

(1A) For the avoidance of doubt accumulated losses shall be
taken into account in computing the amount of revenue
reserves.

(2) The amount of foreign exchange gain or loss shall be calculated
in accordance with the difference between (a times rl) and (a times r2)
where—

"a" is the amount of foreign currency received, paid or otherwise
computed with respect to a foreign currency asset or liability in the
transaction in which the foreign exchange gain or loss is realized

rl is the applicable rate of exchange for that foreign currency ("a") at
the date of the transaction in which the foreign exchange gain or loss is
realized;

r2 is the applicable rate of exchange for that foreign currency ("a") at
the date on which the foreign currency asset or liability was obtained or
established or on the 30th December, 1988, whichever date is the later.
(3) For the purposes of this section, no foreign exchange loss shall be
deemed to be realized where a foreign currency asset or liability is
disposed of or satisfied and within a period of sixty days a substantially
similar foreign currency asset or liability is obtained or established.

(4) For the purposes of this section—

"company" does not include a bank or a financial institution licensed
under the Banking Act (Cap. 488), or non-deposit taking microfinance
businesses under the Microfinance Act, 2006, entities licensed under the
Hire Purchase Act and persons exempt under section 16(2)(j)(iii);

"all loans" shall have the meaning assigned in section 16(3);
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"foreign currency asset or liability" means an asset or liability
denominated in, or the amount of which is otherwise determined by
reference to, a currency other than the Kenya Shilling.

Section 5 of Cap. 470 which it is proposed to amend—
5. Income from employment, etc.

(1) For the purposes of section 3(2)(a)(ii) of this Act, an amount paid
to—

(a) a person who is, or was at the time of the employment or when
the services were rendered, a resident person in respect of any
employment or services rendered by him in Kenya or outside
Kenya; or

(b) a non-resident person in respect of any employment with or
services rendered to an employer who is resident in Kenya or the
permanent establishment in Kenya of an employer who is not so
resident, shall be deemed to have accrued in or to have been
derived from Kenya.

(2) For the purposes of section 3(2)(a)(ii)"gains or profits"
includes —

(a) any wages, salary, leave pay, sick pay, payment in lieu of leave,
fees, commission, bonus, gratuity, or subsistence, travelling,
entertainment or other allowance received in respect of
employment or services rendered, and any amount so received in
respect of employment or services rendered in a year of income
other than the year of income in which it is received shall be
deemed to be income in respect of that other year of income:

Provided that—

(1) where any such amount is received in respect of a year of
income which expired earlier than four years prior to the year of
income in which it was received, or prior to the year of income
in which the employment or services ceased, if earlier, it shall
be deemed to be income of the year of income which expired
five years prior to the year of income in which it was received, or
prior to the year of income in which the employment or services
ceased as the case may be; and

(i) where the Commissioner 1is satisfied that subsistence,
travelling, entertainment or other allowance represents solely
the reimbursement to the recipient of an amount expended by
him wholly and exclusively in the production of his income from
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the employment or services rendered then the calculation of the
gains or profits of the recipient shall exclude that allowance
or expenditure; and

(ii1) notwithstanding the provisions of subparagraph (ii), where such
amount is received by an employee as payment of subsistence,
travelling, entertainment or other allowance, in respect of a
period spent outside his usual place of work while on official
duties, the first two thousand shillings per day expended
by him for the duration of that period shall be deemed to
be reimbursement of the amount so expended and shall be
excluded in the calculation of his gains or profits;

(b) save as otherwise expressly provided in this section, the value of
a benefit, advantage, or facility of whatsoever nature the
aggregate value whereof is not less than thirty six thousand
shillings granted in respect of employment or services rendered;

(c) an amount paid by the employer as a contribution to a pension
fund, or a registered provident fund or scheme:

Provided that—

(1) where the contract is for a specified term, any amount received
as compensation on the termination of the contract shall be
deemed to have accrued evenly over the unexpired period of
the contract;

(i) where the contract is for an unspecified term and provides for
compensation on the termination thereof, the compensation
shall be deemed to have accrued in the period immediately
following the termination at a rate equal to the rate per annum
of the gains or profits from the contract received immediately
prior to termination;

(ii1)) where the contract is for an unspecified term and does not
provide for compensation on the termination thereof, any
compensation paid on the termination of the contract shall be
deemed to have accrued evenly in the three years immediately
following such termination;

(d) any balancing charge under Part II of the Second Schedule;
(e) the value of premises provided by an employer for
occupation by his employee for residential purposes n amount
paid by an employer as a premium for an insurance on the life of
his employee and for the benefit of that employee or any of his
dependants:
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Provided that this paragraph shall not apply where such an amount
is paid —
(1) to a registered or unregistered pension scheme, pension fund,
or individual retirement fund; or

(i1) for group life policy cover, unless such a cover confers a benefit
to the employee or any of his dependants.

(a) Where an individual is a director or an employee or is a
relative of a director or an employee and has received a loan
including a loan from an unregistered pension or provident
fund by virtue of his position as a director or his
employment, or the person to whom he is related,
he shall be deemed to have received a benefit in that year of
income equal to the greater of —

(i) the difference between the interest that would have been
payable on the loan received if calculated at the
prescribed rate
of interest and the actual interest paid on the loan; and

(i1) zero:

Provided that where the term of the loan extends for a period beyond
the date of termination of employment, the provisions of this subsection
shall continue to apply for as long as the loan remains unpaid.

"employee" means any person who is not a beneficial owner of
or able either directly or indirectly or through the medium of other
companies or by any other means to control more than five per cent
of the share capital or voting power of that company;

"market lending rates" means the average 91-day treasury bill rate
of interest for the previous quarter;

"prescribed rate of interest" means the following:

(1) in the year of income commencing on the 1st January, 1990, 6 per
cent;

(i1) in the year of income commencing on the Ist January, 1991, 8
per cent;

(ii1) in the year of income commencing on the 1st January, 1992, 10
per cent;

(iv) in the year of income commencing on the 1st January, 1993, 12
per cent;
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(v) in the year of income commencing on the 1st January, 1994, 15
per cent; and

(vi) in the year of income commencing on or after the Ist January,
1995, 15% or such interest rate based on the market lending
rates as the Commissioner may from time to time prescribe, to
cover a period of not less than six months but not more than
one year, whichever is the lower.

"relative of a  director or an employee" means-
(1) his spouse;

(i1) his son, daughter, brother, sister, uncle, aunt, nephew, niece,
stepfather, step-mother, step-child, or in the case of an adopted
child his adopter or adopters; or

(iii)) the spouse of any such relative as is mentioned in
subparagraph (ii).

(2B) Where an employee is provided with a motor vehicle by
his employer, he shall be deemed to have received a benefit in
that year of income equal to the higher of —

(a) such value as the Commissioner may, from time to time,
determine; and

(b) the prescribed rate of benefit:
Provided that—

(1) where such vehicle is hired or leased from a third party, the
employee shall be deemed to have received a benefit in that
year of income equal to the cost of hiring or leasing; or

(i1) where an employee has restricted use of such motor vehicle,
the Commissioner shall, if satisfied of that fact upon proof by
the employee, determine a lower rate of benefit depending on
the usage of the motor vehicle.

(2C) For the purposes of subsection (2B)—
"prescribed rate of benefit" means the following rates in respect
of each month—

(a) in the 1996 year of income, 1% of the initial capital
expenditure on the vehicle by the employer;

(b) in the 1997 year of income, 1.5% of the initial capital
expenditure on the vehicle by the employer; and
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(c) in 1998 and subsequent years of income, 2% of the initial
expenditure
on the vehicle by the employer.

(3) For the purposes of subsection (2)(e), the value of premises,
excluding the value of any furniture or other contents so provided, shall be
deemed to be—

(a) in the case of a director of a company, other than a whole time
service director, an amount equal to the higher of fifteen per
centum of his total income excluding the value of those premises
and income which is chargeable under section 3(2)(f), the
market rental value and therent paid by the employer;

(b) in the case of a whole time service director, an amount equal to
the higher of fifteen per centum of the gains or profits from his
employment, excluding the value of those premises, and income
which is chargeable under section 3(2)(f), the market rental
value and the rent paid by the employer; (c) in the case of an
agricultural  employee required by the terms of
employment to reside on a plantation or farm, an amount equal
to ten per centum of the gains or profits from his employment:
Provided that for the purposes of this paragraph —

(1) "plantation" shall not include a forest or timber plantation;
and

(i1) "agricultural employee" shall not include a director other
than a whole time service director;

(d) in the case of any other employee, an amount equal to fifteen
per centum of the gains or profits from his employment,
excluding the value of those premises or the rent paid by the
employer if paid under an agreement made at arm’s length with
a third party, whichever is the higher:

Provided that—

(1) where the premises are provided under an agreement with a
third party which is not at arm’s length, the value of the premises
determined under this subsection shall be the fair market rental
value of the premises in that year, or the rent paid by the
employer, whichever is the higher; or

(i1) where the premises are owned by the employer, the fair market
rental value of the premises in that year.
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(4) Notwithstanding anything to the contrary in subsection (2) "gains
or profits" do not include —

(a) the expenditure on passages between Kenya and any place
outside Kenya borne by employer:

Provided that this paragraph shall not apply to expenditure other
than expenditure on the provision of passages for the benefit of an
employee recruited or engaged outside Kenya and who is in Kenya
solely for the purpose of serving the employer and is not a citizen of
Kenya;

(aa) expenditure on vacation trips to destinations in Kenya paid by
the employer on behalf of an employee:

Provided that—
(1) this paragraph shall cease to apply on the 1st July, 2015;
(i1) the period of vacation shall not exceed seven days; and

(i) the term "employee" shall include the immediate family
members of the employee;

(b) in the case of a full-time employee or his beneficiaries (which
expression includes a whole time service director, or a director
who controls more than five per cent of the share capital or
voting power of a company) the value of any medical services
provided by the employer or medical insurance provided by an
insurance provider approved by the Commissioner of Insurance
and paid for by the employer on behalf of a full-time employee
or his beneficiaries: Provided that in the case of a director other
than a whole time service director, the value of the services shall
be subject to such limit as the Minister may, from time to time,
prescribe;

(c) an amount paid by the employer as a contribution to a registered
or unregistered pension fund, provident fund, individual
retirement fund or scheme:

Provided that this paragraph shall not apply to any contributions paid
by an employer who is not a person chargeable to tax —

(1) to an unregistered pension scheme, unregistered provident
fund or unregistered individual retirement fund; or

(i1) to a registered pension scheme, a registered provident fund or
a registered individual retirement fund in excess of the amount
specified in section 22A or 22B;
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(d) educational fees of employee’s dependants or relatives
disallowed under section 16(2(a)(iv) which have been taxed in the
hands of the employer;

(e) fringe benefits subject to tax under section 12B;

(f) the value of meals served to employees in a canteen or cafeteria
operated or established by the employer or provided by a third
party who is a registered taxpayer (whether the meals are supplied
in the premises of the employer or the premises of the third party)
where the value of the meal does not exceed the sum of forty-
eight thousand shillings per year per employee subject to such
conditions as the Commissioner may specify;

(g) an amount paid by an employer as a gratuity or similar payment
in respect of employment or services rendered, which is paid into
a registered pension scheme:

Provided that—

(a) this paragraph shall only apply in respect of amounts not
exceeding two hundred and forty thousand shillings for each
year of service;

(b) this paragraph shall not apply to any person who is eligible for
deductions under section 22A. (h) For the purposes of this
subsection —

(1) "beneficiaries" means the full time employee’s spouse and
not more than four children whose age shall not exceed
twenty-one years; and

(5) Notwithstanding any other provision of this Act, the value of the
benefit (excluding the value of premises as determined under subsection
(3) and the value of benefit determined under subsection (2B) for the
purposes of this section, shall be the higher of the cost to the employer or
the fair market value of the benefit:

Provided that—

(a) in the case of an employee share ownership plan, the value of the
benefit shall be the difference between the offer price, per share,
at the date the option is granted by the employer, and the market
value, per share on the date when the employee exercises the
option;

(b) the Commissioner may, from time to time, prescribe the value
where the cost or the fair market value of a benefit cannot be
determined.
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(6) For the purposes of paragraph (a) of the proviso to subsection
S)—

(a) the benefits chargeable shall be deemed to have accrued on the
date the employee exercises the option;

b) "offer price" means the price at which an employer’s shares are
initially offered to an employee under an employee share
ownership
plan;

(c) "market value", in relation to a share means —

(1) where the shares are fully listed on any securities exchange
operating in Kenya, the mid-market value on the date the
shares were granted by the employer; or

(i1) where the shares are not fully listed, the price which the shares
might reasonably be expected to fetch on sale in the open
market, which shall be agreed upon with the Commissioner
before the grant of the options;

(d) "share option" means the offer made by an employer to an
employee
to purchase a fixed number of shares at a fixed price, which may
be
paid for at the end of the vesting period;

(e) "vesting period" means a fixed period of time between the date of
offer by the employer and the date after which the option to
purchase
can be exercised by the employee.

Section 10 of Cap. 470 which it is proposed to amend-

10. Income from management or professional fees, royalties, interest
and rents

(1) For the purposes of this Act, where a resident person or a person
having a permanent establishment in Kenya makes a payment to any other
person in respect of —

(a) a management or professional fee or training fee;
(b) a royalty or natural resource income;
(c) interest and deemed interest;

(d) the use of property;
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(e) an appearance at, or performance in, any place (whether public or
private) for the purpose of entertaining, instructing, taking part in
any sporting event or otherwise diverting an audience; or

(f) an activity by way of supporting, assisting or arranging an
appearance or performance referred to in paragraph (e) of this
section;

(g) winnings;
(j) an insurance or reinsurance premium.

(k) sales promotion, marketing, advertising services, and
transportation
of goods (excluding air and shipping transport services;
the amount thereof shall be deemed to be income which accrued
in or was derived from Kenya:

Provided that—

(1) this subsection shall not apply unless the payment is incurred in
the production of income accrued in or derived from Kenya or in
connexion with a business carried on or to be carried on, in whole
or in part, in Kenya

(i1) this subsection shall not apply to any such payment made, or
purported to be made, by the permanent establishment in Kenya
of a non-resident person to that non-resident person except for
deductions provided for by agreements under section 41;

(1i1) for the avoidance of doubt, the expression "non-resident person”
shall include both head office and other offices of the non-
resident person.

(2) A net gain referred to in section 3(2) (g) is deemed to be income

that accrued in or was derived from Kenya.

Section 11 of Cap. 470 which it is proposed to amend—

11. Trust income, etc., deemed income of trustee, beneficiary, etc.

(1) Any income chargeable to tax under this Act and received by any

person in his capacity as a trustee, executor or administrator, shall be
deemed to be income of that trustee, executor or administrator as the case
may be.

(2) Where an amount included in the income of the trustee, executor

or administrator under subsection (1) consists of qualifying dividends or
qualifying interest, that amount shall be deemed to be an amount
chargeable to tax under section 3(2)(b) and not section 3(2)(e).
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(3) Any amount, received as income in a year of income by any
person beneficially entitled thereto from any trustee in his capacity as
such, or paid out of income by the trustee on behalf of such person, shall,
subject to this Act, be deemed to be income of such, and to the extent that
any such amount is received or so paid out of income chargeable to tax
under this Act on that trustee it shall be deemed to be income —

(a) in any case other than that of an annuity directed to be paid free
of tax—

(i) of such gross amount as would, after deduction of tax at the
rate paid or payable on such income by such trustee, be equal
to the amount received or so paid; and

(i1) that has borne tax at such rate;

(b) in the case of an annuity directed to be paid free of tax, of such
gross amount as is equal to the amount of such annuity together
with the amount of the sums paid by the trustee to the annuitant
to meet the liability of the annuitant to tax on such annuity.

(3A) In the case of a registered trust, sub-section (3) shall only apply
to—

(a) any amount that is paid out of the trust income on behalf of any
beneficiary and is used exclusively for the purpose of education,
medical treatment or early adulthood housing;

(b) income paid to any beneficiary which is collectively below ten
million shillings in the year of income;

(c) such other amount as the Commissioner may prescribe from
time to time and at such rate as prescribed in paragraph 5 of the
Third Schedule.

(4) The trustee, executor or administrator may designate a part or all
of the amounts paid by him to a person that is chargeable to tax under
subsection (2) to be qualifying dividends or qualifying interest and, in that
case, such designated amount shall be deemed to have been already tax
paid.

(5) The cumulative totals, at any time, of the amounts designated up
to that time by a trustee under subsection (4) as qualifying dividends or
qualifying interest shall not exceed the cumulative totals of qualifying
dividends or qualifying interest respectively, received by the trustee, in his
capacity as a trustee, after the 31stDecember, 1990 and up to that time.
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Section 12C of Cap. 470 which it is proposed to amend-
12C. Turnover and presumptive tax

(1) Notwithstanding any other provision of this Act, a tax to be
known as turnover tax shall be payable by any resident person whose
turnover from business is more than one million shillings but does not
exceed or is not expected to exceed fifty million shillings during any year
of income.

(2) Despite subsection (1), a person who would otherwise be liable to
pay turnover tax under this section may, by notice in writing addressed to
the Commissioner, elect not to be subject to the provisions of this section,
in which case the other provisions of this Act shall apply to such person.

(3) Notwithstanding subsection (1), turnover tax shall not apply to —
(a) rental income;
(b) management or professional or training fees; or

(d) any income which is subject to a final withholding tax under this
Act.

(4) A person subject to turnover tax under this section shall submit a
return and pay the tax due to the Commissioner on or before the twentieth
day of the month following the end of the tax period.

(7) A person subject to turnover tax under this section shall be
required to keep records necessary for the determination and
ascertainment of the tax in accordance with the Tax Procedures Act, 2015.

(8) For purposes of this section "tax period" means a calendar month.
Section 12E of Cap 470 which it is proposed to amend—
12E. Digital service tax

(1) Notwithstanding any other provision of this Act, a tax to be
known as digital service tax shall be payable by a non-resident person
whose income from the provision of services is derived from or accrues in
Kenya through a business carried out over the internet or an electronic
network including through a digital marketplace:

Provided that this section shall not apply to a non-resident person
with a permanent establishment in Kenya.

(2) A person subject to digital service tax shall submit a return and
pay the tax due to the Commissioner on or before the twentieth day of the
month following the end of the month in which the digital service was
offered.
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(3) Despite subsection (1), digital service tax shall not apply to
income chargeable under section 9(2) or section 35.

Section 15 of Cap 470 which it is proposed to amend—
15. Deductions allowed

(1) For the purpose of ascertaining the total income of any person for
a year of income there shall, subject to section 16 of this Act, be deducted
all expenditure incurred in such year of income which is expenditure
wholly and exclusively incurred by him in the production of that income,
and where under section 27 of this Act any income of an accounting
period ending on some day other than the last day of such year of income
is, for the purpose of ascertaining total income for any year of income,
taken to be income for any year of income, then such expenditure incurred
during such period shall be treated as having been incurred during such
year of income.

(2) Without prejudice to sub-section (1) of this section, in computing
for a year of income the gains or profits chargeable to tax under section
3(2)(a) of this Act, the following amounts shall be deducted:

(a) bad debts incurred in the production of such gains or profits
which the Commissioner considers to have become bad, and
doubtful debts so incurred to the extent that they are estimated to

the satisfaction of
the Commissioner to have become bad, during such year of
income

and the Commissioner may prescribe such guidelines as may be
appropriate for the purposes of determining bad debts under this
subparagraph;

(b) amounts to be deducted under the Second Schedule in respect of
that year of income;

(bb) amounts to be deducted under the Ninth Schedule in respect
of that year of income;

(c) any expenditure of a capital nature incurred during that year of
income by the owner or occupier of farm land for the prevention
of soil erosion;

(d) any expenditure of a capital nature incurred in that year of
income by any person on legal costs and stamp duties in
connexion with the acquisition of a lease, for a period not in
excess of, or expressly capable of extension beyond, ninety-nine
years, of premises used or to be used by him for the purposes of
his business;
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(e) any expenditure, other than expenditure referred to in paragraph

(f) of this section, incurred in connection with any business
before the date of commencement of that business where such
expenditure would have been deductibleder this section if
incurred after such date, so, however, that the expenditure shall
be deemed to have been incurred on the date on which such
business commenced;

() in the case of the owner of premises, any sums expended by him

(9)

(i)

during such year ofncome for structural alterations to the
premises where such expenditure is necessary to maintain the
existing rent: Provided that no deduction shall be made for the
cost of an extension to, or replacement of, such premises;

the amount considered ke Commissioner to be just and
reasonable as representing the diminution in value of any
implement, utensil or similar article, not being machinery or
plant in respect of which a deduction may be made under the
Second Schedule, employed in the product@ngains or
profits;

in the case of gains or profits of the owner of any land from the
saleof, or the grant of the right to fell, standing timber which
was growingon such land at the time such owner acquired such
lanaN

(i) where such land was adoed for valuable consideration, so
much of the consideration as the Commissioner may
determine to be just and reasonable as representing the cost
of such standing timber; or

(i) where no valuable consideration was given for the land, so
much of such aount as the Commissioner may determine
to be just and reasonable as representing the value of such
standing timber at the time the owner acquired such land, as
is attributable to such timber sold during such year of
income;

() in the case of gains orgdits from the sale of standing timber by

0

a person who has purchased the right to fell such timber, so
much of the price paid for such right as the Commissioner may

determine to be just and reasonable as attributable to the timber
sold during such year aficome;

any expenditure of a capital nature incurred in such year of
income by the owner or tenant of any agricultural land, on



TheFinanceBill, 2023 29¢

clearing such land, or on clearing and planting thereon
permanent or sergermanent crops;

(n) any expenditure incurred bgny person for the purposes of a
businessarried on by him beirlg

() expenditure of a capital nature on scientific research; or
(i) expenditure not of a capital nature on scientific research; or

(iif) a sum paid to a scientific research associatigoreved for
the purposes of this paragraph by the Commissioner as
being an association which has as its object the undertaking
of scientific research related to the class of business to
which such business belongs; or

(iv) a sum paid to any university, ltge, research institute or
other similar institution approved for the purposes of this
paragraph by such Commissioner for the scientific research
as is mentioned in subparagraph (iii) of this paragraph;

(o) any sum contributed in such year of incomedoyemployer
to a national provident fund or other retirement benefits scheme
established for employees throughout Kenya by the provisions
of any written law;

(p) any expenditure on advertising in connexion with any business to
the extent that the Commissier considers just and reasonable;
and for this purpose "expenditure on advertising” includes any
expenditure intended to advertise or promote, whether directly
or indirectly, the sale of the goods or services provided by that
business;

(r) an amount el to onethird of the total gains and profits from
employment of an individual who is not a citizen of Kenya
anoN

() whose employer is a nenesident company or partnership
trading for profit;

(i) who is in Kenya solely for the performance of his dsitin
relation to his employerOs regional office, which office has
been approved for the purposes of this paragraph by the
Commissioner;

(i) who is absent from Kenya for the performance of those
duties for a period or periods amounting in the aggregate
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one hundred and twenty days or more in that year of
income; and

(iv) whose gains and profits from that employment are not
deductible in ascertaining the total income chargeable to
tax under this Act of his employer or of any company or
partnership whic controls, or is controlled by, that
employer;

(t) expenditure incurred by the lessee in the case of a lease or similar

transaction as determined in accordance with such rules as may
be

prescribed under this Act;
(w) any donation in that year of income & charitable organization
whose

income is exempt from tax under paragraph 10 of the First
Schedule

to this Act, or to any project approved by the Cabinet Secretary
responsible for matters relating to finance;

(x) expenditure of a capital nature incurredthat year of income,

with
the prior approval of the Minister, by a person on the construction
of a
public school, hospital, road or any similar kind of social
infrastructure;

(z) expenditure incurred in that year of income by a person
sponsoring
spors, with the prior approval of the Cabinet Secretary
responsible
for sports;

(aa) expenditure incurred in that year of income on donations to
the Kenya Red Cross, county governments or any other
institution responsible for the management of national
disasers to alleviate the effects of a national disaster
declared by the President.

(3) Without prejudice to subsection (1), in ascertaining the total

income of a person for a year of income the following amounts shall be
deducted:

(a) the amount of interestajl in respect of that year of income by
the person upon money borrowed by him and where the
Commissioner is satisfied that the money so borrowed has been
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wholly and exclusively employed by him in the production of
investment income which is chargeabléawo under this Act:

Provided

(i) the amount of interest which may be deducted under this
paragraph shall not exceed the investment income
chargeable
to tax for that year of income, and where the amount of that
interest paid in that year exceeds the itmesit income of
that
year, the excess shall be carried forward to the next
succeeding
year and deducted only from investment income and, in so
far as the interest has not already been so deducted, from
investment income of the subsequent years of incontk; a

(i) for the purposes of this paragraph, "investment income"
means dividends and interest but excludes qualifying
dividendsand qualifying interest;

(b) the amount of interest not exceeding three hundred thousand
shillings paid by him in respect of &hyear of income upon
money borrowed by him from one of the first five financial
institutions specified in the Fourth Schedule and applied to the
purchase or improvement of premises occupied by him during
that year of income for residential purposes:

Provided thaiN

(i) if any person occupies any premises for residential purposes
for part only of a year of income the deduction under this
paragraph shall be reduced accordingly; and

(i) no person may claim a deduction under this paragraph in
respect of ma than one residence;

(d) in the case of a partner, the amount of the excess, if any, of his
share
of any loss incurred by the partnership, calculated after deducting
the total of any remuneration and interest on capital payable to
any
partner by the panership and after adding any interest on capital
payable by any partner to the partnership, over the sum of any
remuneration and such interest so payable to him less any such
interest so payable by him;
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(f) the amount of any loss realized in computingaccordance with
paragraph 5(2), of the Eighth Schedule, gains chargeable to tax
under section 3(2)(f); but the amount of any such loss incurred in
a year of income shall be deducted only from gains under section
3(2)(f) in that year of income and, in sa &s it has not already
been deducted, from gains in subsequent years of income;

(9) in the case of a business which is a sole proprietorship, the cost
of medical expenses or medical insurance cover incurred for the
benefit of the proprietor, subject alimit of one million shillings
per year.

(4) Where the ascertainment of the total income of a person results in
a deficit for a year of income, the amount of that deficit shall be an
allowable deduction in ascertaining the total income of such person fo
that year and the succeeding years of income.

(5) Notwithstanding subsection (4), the Minister may, on the
recommendation of the Commissioner, extend the period of deduction
beyond ten years where a person applies through the Commissioner for
such extesion, giving evidence of inability to extinguish the deficit within
that period.

5.(a)A person to whom this subsection applies who has succeeded to
any business, or to a share therein, either as a beneficiary under the will
or on the intestacy of a decedsperson who carried on, solely or in
partnership, that business shall be entitled to a deduction in theofyear
income in which he so succeeds in respect of such part of any deficit
in the total income of the deceased for his last year of income as is
atiributable to any losses incurred by the deceased in the business in
that year of income or in earlier years of income.

(5A) For the purpose of section 3(2)(g), the amount of the net gain
to be included in income chargeable to taX is

(b) the amount coputed according to the following formuld
A x B/C

Where\
A is the amount of the net gain;

B is the value of the interest derived, directly or indirectly, from
immovable
property in Kenya; and

C is the total value of the interest.
(6) For the purposed this sectiofN
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(a) "scientific research” means any activities in the fields of natural or
applied science for the extension of human knowledge, and when
applied to any particular business includes

(i) any scientific research which may lead to, or faaiiéif an
extension of that business or of businesses in that class;
(i) any scientific research of a medical nature which has a
special relation to the welfare of workers employed in that
business, or in businesses of that class;

(b) expenditure of a capit nature on scientific research does not
include any expenditure incurred in the acquisition of rights in, or
arising out of scientific research but, subject thereto, does include
all expenditure incurred for the prosecution of, or the provision of
facilities for the prosecution of, scientific research.

(7) Notwithstanding anything contained in this Rct

(a) the gains or profits of a person derived from any one of the seven
sources of income respectively specified in paragraph (e) of this
subsection (anoh this subsection called "specified sources") shall
be computed separately from the gains or profits of that person
derived from any other of the specified sources and separately
from any other income of that person;

(b) where the computation of gainspofits of a person in a year of
income derived from a specified source results in a loss, that loss
may only be deducted from gains or profits of that person derived
from the same specified source in the following year and, in so
far as the loss has nolready been so deducted, in subsequent
years of income;

(c) the subparagraphs of paragraph (e) of this section shall be
construed so as to be mutually exclusive;

(d) gains chargeable to tax under section 3(2)(f) of this Act and losses
referred to in subs#ion (3)(f) of this section shall not be deemed
income or losses derived or resulting from specified sources for
the purposes of this subsection;

(e) the specified sources of incomelare

(i) rights granted to other persons for the use or occupation of
immovable property;

(i) employment (including former employment) of personal
services for wages, salary, commissions or similar rewards
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(not under an independent contract of service), and a self
employedprofessional vocation;

(i) employment the gains oprofits from which is wifeOs
employment income, profession the gains or profits from
which
is wifeOs professional income and wifeOsesgifoyment
the
gains or profits from which is wifeOs sethployment
income;

(iv) agricultural, pastoral, horticultal, forestry or similar
activities,
not falling within subparagraphs (i) and (i) of this
paragraph;

(ivA) surplus funds withdrawn by or refunded to an employer in
respect of registered pension or registered provident funds
which are deemed to be the ine of the employer under
section 8(10);

(ivB) income of a licensee from one licence area or a contractor
from one contract area as determined in accordance with
the Ninth Schedule; and

(v) other sources of income chargeable to tax under section 3(2)
(a), not falling within subparagraph (i), (ii), (iii) or (iv) of
this paragraph.

Section 16 of Cap. 470 which it is proposed to amend
16. Deductions not allowed

(1) Save as otherwise expressly provided, for the purposes of
ascertaining the total income of person for any year of income, no
deduction shall be allowed in respediof

(a) any expenditure or loss which is not wholly and exclusively
incurred by him in the production of the income;

(b) any capital expenditure, or any loss, diminution or exhaustio
capital.

(2) Notwithstanding any other provision of this Act, no deduction
shall be allowed in respecthf

(a) expenditure incurred by a person in the maintenance of himself,
his family or establishment or for any other personal or domestic
purposdncluding the followingN
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() entertainment expenses for personal purposes; or

(i) hotel, restaurant or catering expenses other than for meals or
accommodation expenses incurred on business trips or
during raining courses or work related conventions or
conferences, or meals provided to employees on the
employerOs premises;

(i) vacation trip expenses except those customarily made on
home leave as provided in the proviso to section 5(4)(a)
and (aa);

(iv) educational fees of employeeOs dependants tives|aor

(v) club fees including entrance and subscription fees, except as
provided in section 15(2)(v);

(b) any expenditure or loss which is recoverable under any
insurance, contract, or indemnity;

(c) any income tax or tax of a similar nature, unmithg
compensating tax paid on income:

Provided that, save in the case of foreign tax in respect of which
a claim is made under section 41, a deduction shall be allowed
in respect of income tax or tax of a similar nature, including
compensation tax paid eamcome which is charged to tax in a country
outside Kenya to the extent to which that tax is payable in respect of
and is paid out of income deemed to have accrued in or to have been
derived from Kenya,;

(d) any sums contributed to a registered or unteggd pension,
saving, or provident scheme or fund, except as provided in
section 15(2)(0), or any sum paid to another person as a pension;

(e) a premium paid under an annuity contract;

(N any expenditure incurred in the production of income deemed
under section 10 of this Act to have accrued in or to have been
derived from Kenya where such expenditure was incurred by a
nonresident person not having a permanent establishment
within Kenya;

(fa) any expenditure incurred in the production of dividend
income deemed under paragraph (a) of subsection (1), of
section 7 to have been derived from Kenya where such
expenditure was incurred by a nogsident person not
having a permanent establishment within Kenya;
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(h) any loss incurred in any business which, hguwegard to the
nature of the business, to the principal occupation of the owner,
partners, shareholders or other persons having a beneficial
interest therein, to the relationship between any such persons or to
any other relevant factor, the Commissioneonsiders it
reasonable to regard as not being carried on mainly with a view to
the realization of profits; and, without prejudice to the generality
of the foregoing, a business shall be deemed not to be carried on
for any year of income with a view tbd realization of profits
where more than one quarter of the amount of the revenue
expenditure incurred in such business in such year relates to
goods, services, amenities or benefits, or to the production of
goods, services, amenities or benefits, wilaighof a personal of
domestic nature enjoyed by the owner, partners, shareholders or
other persons having a beneficial interest in the business or a
member of the family or the domestic establishment of any such
person;

() gross interest paid or payable related persons and third parties
in excess of thirty per cent of earnings before interest, taxes,
depreciation and amortization of the borrower in any financial
year:

Provided that

(i) any income which is exempt from tax shall be excluded from
the cdculation of earnings before interest, taxes, depreciation
and amortization; and

(i) this paragraph shall apply-to
(A) interest on all loans;

(B) payments that are economically equivalent to interest;
and

(C) expenses incurred in connection withirajshe finance.
(iii) this paragraph shall not apply-to

(A) banks or financial institutions licensed under the Banking
Act;

(B) micro and small enterprises registered under the Micro
and Small Enterprises Act, 2012,

(C) microfinance institutions licessed and noweposit taking
microfinance businesses under the Microfinance Act,
2006 (No. 19 of 2006);
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(D) entities licensed under the Hire Purchase Act (Cap. 507);

(E) nondeposit taking institutions involved in lending and
leasing business;

(F) compares undertaking the manufacture of human
vaccines;

(G) companies engaged in manufacturing whose cumulative
investment in the preceding five years from the
commencement of this provision is at least five billion
shillings;

(H) companies engaged in manutathg whose cumulative
investment is at least five  Dbillion shillings:
Provided that the investment shall have been made outside
Nairobi City
County and Mombasa County; and

() holding companies that are regulated under the Capital
Markets Act (Cap. 485A)

(ja) an amount of deemed interest where the person is
controlled by a nomesident person alone or together
with not more than four other persons and where the
company is not a bank or a financial institution licensed
under the Banking Act (Cap. 488).

(3) For the purposes of subsection (2), the expredsions

"all loans" means loans, overdrafts, ordinary trade debts, overdrawn
current accounts or any other form of indebtedness for which the company
is paying a financial charge, interest, discount or premiu

(4) For the avoidance of doubt, the expression "revenue reserves"
under subsection (2) includes accumulated losses.

(5) The Commissioner shall prescribe the form and manner in which
the deemed interest shall be computed and the period for whichl ibehal
applicable

Section 18 of Cap470 which it is proposed to amend

18. Ascertainment of gains or profits of business in relation to certain
non- resident persons

(1) Where a noimesident person carries on any business in Kenya
which
consists of manufacting, growing, mining, or producing, or harvesting,
whether from the land or from the water, any product or produce, and sells
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outside, or for delivery outside Kenya, such product or produce, whether
or not the contract of sale is made within or without y&ar utilizes that
product or produce in any business carried on by him outside Kenya, then
the gains or profit from such business carried on in Kenya shall be deemed
to be income derived from Kenya and to be gains or profits such amount
as would have acged if such product or produce had been sold wholesale
to the best advantage.

(2) Where a bank which is a permanent establishment of a non
resident person holds outside Kenya any deposits, assets or property
acquired from its operations in Kenya, thengaor profits accruing from
such deposits, assets or other property held outside Kenya shall be deemed
to be income accrued in or derived from Kenya.

3) Where a nomesident person carries on business with a related
resident. person and the course of dmgsiness is such that it produces to
the resident person or through its permanent establishment either no
profits or less than theordinary profits which might be expected to accrue
from that business if there hadbeen no such relationship, then the gains or
profits of such resident person or through its permanent establishment
from such business shall be deemed to be of such an amount as might have
been expected to accrue if the course of that business had been conducted
by independent persons dealing at @siength.

(4) For the purpose of ascertaining the gains or profits of any
business carried on in Kenya no deductions shall be allowed in respect of
any expenditure incurred outside Kenya by a-remident person other
than expenditure in respect of whitlie Commissioner determines that
adequate consideration has been given; and, in particular, no deduction
shall be allowed in respect of expenditdre

(@) on remuneration for services rendered by the-rasident
directors (other than wholeme service dectors) of a non
resident company the directors whereof have a controlling
interest therein, in excess of five per cent of the total income of
such company, calculated before the deduction of such
expenditure, or of twentfive thousand shillings, whichev is
the greater, so, however, that in no case shall a deduction in
excess of one hundred and fifty thousand shillings shall
be allowed;

(b) on executive and general administrative expenses expect to the
extent that the Commissioner may determine thpéediture to
be just and reasonable.
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(5) When a no#nresident person carries on a business in Kenya
through a permanent establishment in Kenya the gains or profits of the
permanent establishment shall be ascertained without any deduction in
respect of inteest, royalties or management or professional fees paid or
purported to be paid by the permanent establishment to theesioent
person and by disregarding any foreign exchange loss or gain with respect
to net assets or liabilities purportedly establisbetween the permanent
establishment in Kenya and the a@sident person.

Provided that for the avoidance of doubt, the expression-"non
resident person” shall include both the head office and other offices of the
nonresident person.

(6) For the purposeof subsection (3), a person is related to another

if N
(@) either person participates directly or indirectly in the
management, control or capital of the business of the other;

(b) a third person participates directly or indirectly in the
management, antrol or capital of the business of both; or

(c) an individual, who participates in the management, control or
capital of the business of one, is associated by marriage,
consanguinity or affinity to an individual who participates in the
management, cortror capital of the business of the other.

(8) The Minister may, by rules published in the Gadette

(a) issue guidelines for the determination of the armOs length value of
a transaction for purposes of this section; or

(b) specify such requirements as may consider necessary for the
better carrying out of the provisions of this section.

Section 18A of Cap. 370 which it is proposed to amend

18A. Ascertainment of gains and profits of business in a preferential
tax regime

(1)WhereN

(a) a resident peos carries on business with a related resident
person operating in a preferential tax regime; or

(b) a resident person carries on business With

(i) a nonresident person located in a preferential tax regime; or
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(i) an associated enterprise of a fresident person located in
a preferential tax regime; or

(i) a permanent establishment of a nA@sident person
operating in Kenya where the noesident person is
located in a preferential tax regime, and the business
produces no gains or produces lgams than those which
would have been expected to accrue from that business if
the business activity was not with a party in a preferential
tax regime, the gains of that resident person from that
business shall be deemed to be the amount which would
have been expected to accrue if that business had been
conducted by an independent person dealing at armOs
length, or if none of the parties were located in a
preferential tax regime.

_ (2) For the purposes of this section, "preferential tax regimeO means
N
(a) any Kenyan legislation, regulation or administrative practice

which provides a preferential rate of tax to such income or
profit, including reductions in the tax rate or the tax base; or

(b) a foreign jurisdiction whidk
(i) does not tax income;
(ii) taxes income at a rate that is less than twenty per cent;
(iif) does not have a framework for the exchange of information;
(iv) does not allow access to banking information; or

(v) lacks transparency on corporate structure, ownership of legal
entities Iecated therein, beneficial owners of income or
capital, financial disclosure, or regulatory on supervision

Section 18 D of Cap. 470 which it is proposed to amend
18D. Filing of country-by-country report, master file and local file

(1)!An ultimate parent entitgr a constituent entity of a multinational
enterprise group with a gross turnover of nidetg billion shillings
(including extraordinary or investment income) that is resident in Kenya
shall file a countrby-country report with the Commissioner of its
financial activities in Kenya and for all other jurisdiction where the group
has taxable presence.
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(2)!An ultimate parent entity shall file the countsy-country report
referred to under subsection (1) not later than twelve months after the last
day of the rporting financial year of the group.

(3) In addition to the provisions in subsection (1), an ultimate parent
entity or a constituent entity of a multinational enterprise group shall file a
master file and a local file to the Commissioner in such mannéreas
Commissioner may specify.

(4) The master file and the local file shall be filed not later than six
months after the last day of the reporting financial year of the
multinational enterprise group.

(5) A countryby-country report filed under subsectiql) shall
consist ofN

(a) the information relating to the identity of each constituent entity,
its jurisdiction of tax residence, if different, jurisdiction where
such entity is organized, and the nature of the main business
activity or activities of gch entity;

(b) the group's aggregate information including information relating
to the amount of revenue, profit or loss before income tax,
income tax paid, income tax accrued, stated capital, accumulated
earnings, number of employees and tangible assbey than
cash or cash equivalents with regard to each jurisdiction where
the group has taxable presence; and

(c) any other information as may be required by the Commissioner.
(6) A master file under subsection (3) shall confsin

(a) a detailed overwe of the group;

(b) the groupOs growth engines:

(c) a description of the supply chain of the key products and services;
(d) the groupOs research and development policy;

(e) a description of each constituent entityOs contribution to value
creation;

(f) information about intangible assets and the group intercompany
agreements associated with them;

(9) information on any transfer of intangible assets within the group
during the tax period, including the identity of the constituent
entities involved, the coumés in which those intangible assets
are registered and the consideration paid as part of the transfer;

(h) information about financing activities of the group;
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() the consolidated financial statements of the group;

(j) tax rulings, if any, made in respt of the group; and

(k) any other information that the Commissioner may require.
(7) A local file under subsection (3) shall contBin

(a) details and information on the resident constituent entityOs
activities within the multinational enterprise group;

(b) management structure of the resident constituent entity;

(c) business strategies including structuring, description of the
material controlled transactions, the resident constituent entityOs
business and competitive environment;

(d) the internatinal transactions and amounts paid to the resident
constituent entity or received by the entity; and

(e) any other information that the Commissioner may require.

(8) Where there are more than one constituent entities of the same
multinational enterprisergup that are resident in Kenya, the multinational
enterprise group may designate one of such constituent entities as a
surrogate parent entity.

(9) A resident surrogate parent entity of a multinational enterprise
group shall not be required to file a odty-by-country report with the
Commissioner with respect to the reporting financial year of the group, if
N

(a) the ultimate parent entity is obligated to file a coubincountry
report in its jurisdiction of tax residence;

(b) the jurisdiction in whah the ultimate parent entity is resident for
tax purposes has an international agreement and a competent
authority agreement in force; and

(c) the Commissioner has not notified the resident constituent entity
in Kenya of a systemic failure, if any.

(10) A resident constituent entity of a multinational enterprise group
shall not be required to file a counoy-country report with the
Commissioner with respect to the reporting financial year of the group, if
N

(&) a nonmresident surrogate parent entitye$ the countrby-
country report on the group with the competent authority of the
tax jurisdiction of the entity;
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(b) the jurisdiction in which the neresident surrogate parent entity
is resident requires the filing of countipy-country reports;

(c) the competent authority of the jurisdiction in which the -non
resident surrogate parent entity is resident and Kenya have a
competent authority agreement for the exchange of information;

(d) the competent authority in the jurisdiction where the mesiden
surrogate parent is resident has not notified Kenya of a systemic
failure; or

(e) the norresident parent entity has notified the competent authority
in the jurisdiction of its tax residence that the entity is the
designated surrogate parent entity & ¢jnoup

(11) The Commissioner shall maintain the confidentiality of the
information contained in a return submitted in accordance with section
6(1) and section 6A(2)of the Tax Procedures Act, 2015 (No. 29 of 2015).

Section 18 F of Cap. 470 which it isopposed to amend
18F. Definitions

For the purposes of sections 18C, 18D and 18E
"competent authority agreement” means an agreement between authorized
representatives of jurisdictions which are parties to an international
agreement that requires the exofp@ of countryby-country reports;

"consolidated financial statements” means financial statements of a
multinational enterprise group in which the assets, liabilities, income,
expenses and cash flows of the ultimate parent entity and the constituent
entities are presented as those of a single enterprise;

"constituent entityO medss

(a) any separate business unit of a multinational enterprise group that
is included in the consolidated financial statements of the
multinational enterprise group for financi@porting purposes, or
which would be so included if equity interests in such business unit
of a multinational enterprise group were traded on a public
securities exchange;

(b) any such business unit that is excluded from the multinational
enterprise gropOs consolidated financial statements solely on size
or materiality grounds;

(c) any permanent establishment of any separate business unit of
the multinational enterprise group included in paragraphs (a) or
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(b) provided that the business unit prepareseparate financial
statement for such permanent establishment for financial reporting,
regulatory, tax reporting, or internal management control purposes;

Oa countrpy-country reportO means a report filed under section
18D(1) describing the financial agties of each constituent entity in all
the jurisdictions where the group has taxable presence,;

"excluded multinational enterprise groupO means, with respect to any
financial year of the group, a group having total consolidated group
revenue of lessthahe amount specified in section 18D(1);

OgroupO means a collection of enterprises related through ownership
or control such that it is either required to prepare consolidated financial
statements for financial reporting purposes under applicable acapuntin
principles or would be so required if equity interests in any of the
enterprises were traded on a publicsgsurities exchange and includes a
single enterprise with one or more foreign permanent establishments;

Ointernational agreementO means a llaier multilateral tax
agreement to
which Kenya is a party which provides for the exchange of tax
information between Kenya and other jurisdictions;

Olocal fileO means a file under section 18D(7) containing material
transactions of the local taxpayer;

Onaster fileO means a file under section 18D(6) containing
standardized information relevant for all multinational enterprise group
members;

"multinational enterprise groupO means a group that includes two or
more enterprises which are resident in diffejansdictions including an
enterprise that carries on business through a permanent establishment or
through any other entity in another jurisdiction;

Oreporting financial yearO means an annual accounting period with
respect to which the ultimate parentignof the multinational enterprise
group prepares its financial statements;

"surrogate parent entityO means one constituent entity of the
multinational enterprise group appointed by such group to file the ceuntry
by-country report in that constituent gpOs jurisdiction of tax residence,
on behalf of the group;

Osystemic failureO means failure to comply with the competent
authority
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agreement for reasons other than those provided in the agreement;
Oultimate parent entityO means an entityNhat

(a) isresident in Kenya for tax purposes;

(b) is not controlled by another entity; and

(c) owns or controls a multinational enterprise group.
Section 21 of Cap. 470 which it is proposednend
21. MembersO clubs and trade associations

(1) A body of persons which carries on a membersO club shall be
deemed to be carrying on a business and the gross receipts on revenue
account (including entrance fees and subscriptions) shall be deemed to b
income from a business:

Provided that where not less than thoemrters of such gross
receipts, other than gross investment receipts, are received from the
members of such club, such body of persons shall not be deemed to be
carrying on a business and part of such gross receipts, other than gross
investment receipts, shall be income.

(2) A trade association may elect, by notice in writing to the
Commissioner, in respect of any year of income to be deemed to carry on
a business charged to tax, whemujfts gross receipts on revenue account
from transactions with its members (including entrance fees and annual
subscriptions) and with other persons shall be deemed to be income from
business for that and succeeding years of income.

(3) In this sectioN
"member" meari$

(@) in relation to a membersO club, a person who, while he is a
member, is entitled to an interest in all the assets of such club in
the event of its liquidation;

(b) in relation to a trade association, a person who is entitled to vote
at a general meeting of such trade association;
"membersO club” means a club or similar institution all the assets
of which are owned by or held in trust for the members thereof;

"gross investment receipts" means gross receipts in respect of
interest, dividads, royalties, rents, other payments for rights granted for
use or occupation of property, or gains of a kind referred to in paragraph
(f) of subsection (2) of section 3.
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Section 31 of Cap. 470 which it is proposed to amend
31. Insurance relief

(1) A resident individual who proves that in a year of incéme

(a) the individual has paid a premium for an insurance made by the
individual on the individualOs life or the life of the individual Os
spouse or child and that the insurance secures a capital sum
whether or not in conjunction with another benefit, and that the
insurance is made with an insurance company lawfully carrying
on in Kenya the business of life insurance, and that sums payable
under the insurance are payablein Kenya in the lawful currency of
Kenya; or

(b) his employer has paid a premium for that insurance on the life,
and for the benefit, of that individual which is charged with tax
under this Act on that individual; or

(c) he, as well as his employer, has paid a premium for the insurance
referred to in paragraph (b), shall, for that year of income, be
entitled to a personal relief in this Act referred to as the insurance
relief:

Provided thdtl

(i) no insurance relief shall be granted in respect of that part of a
premium for an insurance ascures a benefit which may, at the
option of the assured, be withdrawn at any time prior to the
determination of the insurance, and in that case the proportion of
premiums otherwise eligible for relief, if any, shall be the amount
that the Commissioner maletermine to be just and reasonable;

(i) no relief shall be granted in respect of a premium for an
insurance unless the person claiming the relief furnishes evidence
as to the nature and conditions of the insurance and such other
particulars as may brequired by the Commissioner;

(i) an education policy with a maturity period of at least ten years
shall qualify for relief; and

(iv) the provisions of this section shall apply only to life or education
policies whose term commences on or after 1s1akgn 2003;

(v) a health policy whose term commences on or after 1st January,
2007 or a contribution made to the National Hospital Insurance
Fund, shall qualify for relief;

(vi) where a policy is surrendered before its maturity, all the relief
granted tothe policyholder shall be recovered from the
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surrender value of the policy and remitted to the Commissioner
by the insurer.

(2) In this section "child", means any child of the resident
individual andincludes a steghild, an adopted child and an illagiate
child who was under the age of eighteen years on the date the premium
was paid.

Section 35 of Cap. 470 which it is proposed to amend
35. Deduction of tax from certain income

(1) Every person shall, upon payment of any amount to any non
resident peson not having a permanent establishment in Kenya in respect
ofN

(a) a management or professional fee or training fee dXcept

() a commission paid to a nemsident agent in respect of
flowers, fruits or vegetables exported from Kenya and
auctioned in ay market outside Kenya and audit fees for
analysis of maximum residue limits paid to a +mesident
laboratory or auditor; or

(i) a commission paid by a resident air transport operator to a
nonresident agent in order to secure tickets for international
travel,

(b) a royalty or natural resource income;

(c) a rent, premium or similar consideration for the use or occupation
of property, except aircraft or aircraft engines, locomotives or
rolling stock:

Provided thdtl

(i) where the bond, loan, claim, adstion or other evidence of
indebtedness is acquired by a person exempt under the First
Schedule or a financial institution specified in the Fourth
Schedulefrom a nonresident person, such an exempt person or
financial institution shall deduct tax froniné difference between
the acquisitiorprice and the original issue price; and

(i) where a norresident person disposes of a bond, loan, claim,
obligation or other evidence of indebtedness acquired from a
personexempt under the First Schedule or a finahinstitution
specifiedin the Fourth Schedule, tax shall be deducted upon final
redemption from the difference between the final redemption
price and the acquisition price, if the exempt person or financial
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institution certifies the acquisition price to the satisfaction of the
Commissioner;

(d) a dividend;
(e) interest and deemed interest;
(f) a pension or retirement annuity:

(g) any appearance at, or performance in, a place (whether public or
private) for the purpose of entertaining, instructing, taking part
in any sporting event or otherwise diverting an audience; or

(h) any activity by way of supporting, assisting or arranging any
appearance or performance referred to in paragraph (g) of this
subsection, which is chargeable to tax, deduct therefrom tax at
the appropriate non-resident rate;

(i) winnings;

(I) gains or profits from the business of transmitting messages which
is chargeable to tax under section 9 (2);

(n) insurance or reinsurance premium, except insurance or
reinsurance premium paid in respect of aircraft;

(o) sales promotion, marketing, advertising services, and
transportation of goods (excluding air and shipping transport
services);

(p) gains from financial derivatives.

(1A) Subsection (1) shall not apply to payments made by
filming agents and filming producers approved by the Kenya Film
Commission to actors and crew members approved for purposes of
paragraphs (g) and (h).

(3) Subject to subsection (3A), a person shall, upon payment of an
amount to
a person resident or having a permanent establishment in Kenya in respect
of —

(a) a dividend; or

(b) interest, other than interest paid to a financial institution specified
in the Fourth Schedule which is resident or which has a
permanent establishment in Kenya, including interest arising from
a discount upon final satisfaction or redemption of a debt, bond,
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loan, claim, obligation or other evidence of indebtedness
measured as the original issue discount, other than interest or
discounts paid to a person exempt under the First Schedule or a
financial institution specified in the Fourth Schedule:

Provided that—

(i) where the bond, loan, claim, obligation or other evidence of

indebtedness is acquired by a person exempt under the First
Schedule or a financial institution specified in the Fourth
Schedule from the resident person, such an exempt person or
financial institution shall deduct tax from the difference between
the acquisition price and the original issue price; and

(i1)) where the resident person disposes of a bond, loan, claim,

obligation or other evidence of indebtedness acquired from a
person exempt under the First Schedule or a financial institution
specified in the Fourth Schedule, tax shall be deducted upon final
redemption from the difference between the final redemption
price and the acquisition price, if the exempt person or financial
institution certifies the acquisition price to the satisfaction of the
Commissioner;

(c) an annuity payment excluding that portion of the payment which

represents the capital element; or

(d) a commission or fee paid or credited by an insurance company to

any person for the provision, whether directly or indirectly, of an
insurance cover to any person or group of persons (except a
commission or fee paid or credited to another insurance
company);

(¢e) a pension or a lump sum commuted or withdrawn from a

®

registered pension fund or a lump sum out of a registered
provident fund in excess of the tax exempt amounts specified in
section 8(4) and (5), or any amount paid out of a registered
individual retirement fund, or a benefit paid out of the National
Social Security Fund in excess of the tax exempt amount
specified in section 8(5); or

(ee) surplus funds withdrawn from or paid out of registered
pension or provident funds;

management or professional fee or training fee, the aggregate
value of which is twenty-four thousand shillings or more in a
month:
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Provided that for the purposes of this paragraph, contractual fee
within the meaning of "management or Professional fee" shall mean
payment for work done in respect of building, civil or engineering
works;

(g) aroyalty or natural resource income;
(h) winnings;

(j) rent, premium or similar consideration for the use or occupation
of immovable property.

(3A) Notwithstanding the provisions of subsection (3), only a
person appointed for that purpose by the Commissioner, in
writing, shall deduct tax under paragraph

(j) of that subsection.

(4) No deduction shall be made under subsection (1) or (3) from a
payment which is income exempt from tax under this Act, or to which an
order made under this Act, or to which an order made under subsection (7)
or (8) applies.

(5) Where a person deducts tax under this section he shall, on or
before the twentieth day of the month following the month in which the
deduction was made —

(a) remit the amount so deducted to the Commissioner together with
a return in writing of the amount of the payment the amount of
tax deducted, and such other information as the Commissioner
may specify; and

(b) furnish the person to whom the payment is made with a
certificate stating the amount of the payment and the amount of
the tax deducted.

(5A) The Commissioner shall pay the tax deducted from
winnings under subsection (1) (i) and (3) (h) into the Sports, Arts
and Social Development Fund established under section 24 of the
Public Finance Management Act, (No. 18 0f2012).

(6A) Where any person who is required under subsection (3A)
to deduct tax —

(a) fails to make the deduction or fails to deduct the whole
amount of the tax which he should have deducted; or

(b) fails to remit the amount of any deduction to the
Commissioner on or before the twentieth day of the
month following the month in which such deduction was
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made or ought to have been made, any Collector of
Stamp Duties appointed under section 4 of the Stamp
Duty Act (Cap. 480), shall not stamp the instrument of
which the property is the subject matter under the Stamp
Duty Act, and Registrars of Title or Land Registrars
appointed under any written law shall not register the
property under any written law, until such tax has been
duly accounted for:

Provided that the transferee of chargeable property may pay such tax
and be entitled to recover the amount of the tax from any consideration for
the transfer in his possession, by action in a court or by any other lawful
means at his disposal.

(6C) Subject to subsection (6B), the provisions of this Act
relating to appeals to local committees against assessment shall
apply mutatis mutandis to appeals under this section.

(6D) A person aggrieved by the imposition, by the
Commissioner, of a penalty under this section may, by notice in
writing to the Commissioner, object to the imposition within
thirty clays of the date of service of the notice of the imposition.

(6E) The provisions of this Act in respect of objections shall,
mutatis mutandis, apply to objections under this section.

(7) The Minister may, by notice in the Gazette, exempt from the
provisions of subsection (3) of this section any payment or class of
payments made by any person or class of persons resident or having a
permanent establishment in Kenya.

(8) The Minister may, by notice in the Gazette, amend or add to the
Fourth Schedule in respect of financial institutions resident or having a
permanent establishment in Kenya.

Section 45 of Cap 470 which it is proposed to amend-
45. Income of a person assessed on him

(1) executors or administrators, notwithstanding that no assessment
has been The income of a married woman living with her husband shall be
deemed to be the income of the husband for the purpose of ascertaining
his total income, and shall be assessed on, and the tax thereon charged on,
the husband; but that part of the total amount of tax charged on the
husband as bears the same proportion to the total amount as the amount of
the income of the wife bears to the amount of the total income of the
husband may, if due and not paid, be collected from the wife or, if she is
dead, from her made upon her; and the provisions of this Act relating to
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the collection and recovery of tax shall apply to that part of the tax as if it
weretax the due date for the payment of which is a date thirty days after
the date of a notice served on the wife, or her executors or administrators,
as the case maybe, requiring payment:

Provided that the income of a married woman shall not be deemed to
be the income of the husband where such married woman opts to file a
separate return from that of her husband.

(2) Where a married woman is not living with her husband, then
each spouse shall, for the purposes of this Act, be treated as if he or she
were unmarried.

(3) For the purposes of this Act, a married woman shall be treated as
living with her husband unless —

(a) they are separated under an order of a court of competent
jurisdiction or under any written agreement of separation; or

(b) they are separated in such circumstances that the separation is
likely to be permanent; or

(c) she is a resident person and her husband is a non-resident person.
First schedule to Cap. 470 which it is proposed to amend—
FIRST SCHEDULE
[ss. 13 and 14]
EXEMPTIONS

Part I - INCOME ACCRUED IN, DERIVED FROM OR
RECEIVED IN KENYA WHICH IS EXEMPT FROM TAX

10. Subject to section 26, the income of an institution, body of
persons or
irrevocable trust, of a public character established solely for the purposes
of the relief of the poverty or distress of the public, or for the advancement
of religion or education—

(a) established in Kenya; or

(b) whose regional headquarters is situated in Kenya,
in so far as the Commissioner is satisfied that the income is to be
expended either in Kenya or in circumstances in which the
expenditure of that income is for the purposes which result in the
benefit of the residents of Kenya:
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Provided that any such income which consists of gains or profits
from a business shall not be exempt from tax unless such gains or profits
are applied solely to suchpurposes and either—

(i) such business is carried on in the course of the actual execution
of such purposes;

(i) the work in connexion with such business is mainly carried on
by beneficiaries under such purposes; or

(1i1) such gains or profits consist of rents (including premiums or any
similar consideration in the nature of rent) received from the
leasing or letting of land and any chattels leased or let therewith;
and provided further that an exemption under this paragraph—

(A) shall be valid for a period of five years but may be revoked
by the Commissioner for any just cause; and

(B) shall, where an applicant has complied with all the
requirements of this paragraph, be issued within sixty days
of the lodging of the application.

65. Income of a company undertaking the manufacture of human
vaccines.

Second schedule to Cap. 470 which it is proposed to amend-
SECOND SCHEDULE
[ss. 4,5 and 15]
INVESTMENT ALLOWANCE
1. Deduction of investment allowance

(1) Where a person incurs capital expenditure in respect of an item
listed in the first column of the table, an investment allowance may be
deducted in computing the gains or profits of that person at the
corresponding rate specified in the second column, for each year of
income —

Capital expenditure incurred Rate of Investment Allowance

(a) Buildings
(i) Hotel building 50% in the first year of use
(i1) Building used for manufacture 50% in the first year of use
(1i1) Hospital buildings 50% in the first year of use

(iv) Petroleum or gas storage facilities 50% in the first year of use
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(v) Residual value to item (a)(i) to (a)(iv) 25% per year, in equal

instalments

(vi) Educational buildings including student hostels 10% per
year, in equal instalments

(vii) Commercial building 10% per year, in equal
instalments

(b) Machinery

(i) Machinery used for manufacture 50% in the first year of use

(i1) Hospital equipment 50% in the first year of use

(1i1) Ships or aircrafts 50% in the first year of use

(iv) Residual value items (b)(i) to (b)(iii) 25% per year, in equal
instalments

(v) Motor vehicles and heavy earth moving equipment 25% per year,
in equal instalments

(vi) Computer and peripheral computer hardware and software,
calculators,
copiers and duplicating machines 25% per year, in
equal instalments

(vil) Furniture and fittings 10% per year, in equal
instalments

(viil) Telecommunications equipment 10% per year, in equal
instalments

(ix) Filming equipment by a local film producer licensed by the
Cabinet Secretary responsible for filming 25% per year, in
equal instalments

(x) Machinery used to undertake operations under a prospecting right
50% in the first year of use and 25% per year, in equal
instalments

(xi) Machinery used to undertake exploration operations 50% in the
first year of use and 25% per year, in equal instalments

(xi1) Other machinery 10% per year, in equal instalments

(c) Purchase or an acquisition of an indefeasible right to use fibre optic
cable by a telecommunication operator 10% per year, in equal
instalments
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(d) Farm works 50% in the first year of use and 25% per year, in equal
instalments
Provided that—

(a) in the case of change of user of a building, the deduction shall be
restricted to the residual value or unclaimed amount at the
applicable rate;

(b) in respect of a hotel, educational or hospital building, the building
shall be licensed by the competent authority; and

(c) "building used for manufacture" includes any structure or civil
works deemed to be part of a building where the structure or civil
works relates or contributes to the use of the building;

(d) "commercial building" includes —

(i) a building used as an office, shop, showroom, godown,
storehouse, or warehouse used for storage of raw materials for
manufacture of finished or semi-finished goods; or

(i1) civil works relating to water or electric power undertaking, but
does not include an undertaking not carried on by way of trade;

(e) "machinery used for manufacture" means machinery used directly
in the process of manufacture, and includes machinery used for the
following ancillary purposes —

(i) generation, transformation and distribution of electricity;

(i1) clean-up and disposal of effluents and other waste products;
(ii1) reduction of environmental damage;

(iv) water supply or disposal;

(v) maintenance of the machinery; or

(vi) scientific research and development;

(f) "manufacture" means the making, including packaging, of goods
from raw or semi-finished goods, or the generation of electrical
energy, or the transformation and distribution of electricity, but
does not include design, storage, transport, administration or any
other ancillary activity;

(g) civil works include-
(1) roads and parking areas;
(i1) railway lines and related structures;

(ii1) water, industrial effluent and sewerage works
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(iv) communications and electrical posts and pylons and other
electrical supply works; and

(v) security walls and fencing.

(h) "Farm works" means farmhouses, labour quarter, any other
immovable building necessary for the proper operation of the
farm, fences, dips, drains, water and electricity supply works and
other worksnecessary for the proper operation of the farm.

(1A) Notwithstanding paragraph 1, the investment deduction
shall be one hundred per cent where-

(a) the cumulative investment value in the preceding three
years outside Nairobi City County and Mombasa County is
at least two billion shillings:

Provided that where the cumulative value of investment for
the preceding three years of income was two billion
shillings on or before the 25th April, 2020, and the
applicable rate of investment deduction was one hundred
and fifty per cent, that rate shall continue to apply for the
investment made on or before the 25th April, 2020 or the
investment deduction shall be one hundred and fifty per
cent where the cumulative investment value for the
preceding four years from the date that this provision
comes into force or the cumulative investment for the
succeeding three years outside Nairobi City County or
Mombasa County is at least two billion shillings;

(b) the investment value outside Nairobi City County and
Mombasa County in that year of income is at least two
hundred and fifty million shillings; or

(c) the person has incurred investment in a special economic
zone.
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Third schedule to Cap. 470 which it is proposed to amend-
THIRD SCHEDULE [ss. 29, 30, 31, 32, 33, 34 and 35]

RATES OF PERSONAL RELIEFS AND TAX RATES OF
PERSONAL RELIEF AND TAX

HEAD A — RESIDENT PERSONAL RELIEF
1. Personal Relief

The amount of the personal relief shall be twenty-eight thousand
eight hundred shillings: Provided that for the year of income 1995, all the
income over £19,500 shall be charged additional tax at the rate of one-half
shilling in each twenty shillings.

2. Insurance Relief

The amount of insurance relief shall be fifteen per cent of the amount
of premiums paid but shall not exceed sixty thousand shillings per annum.

3. Affordable housing relief

The amount of affordable housing relief shall be 15% of the employee's
contribution but shall not exceed Ksh. 108,000 per annum.

HEAD B - RATES OF TAX
1. The individual rates of tax shall be —
Rate in each shilling
On the first K Sh.288,000 10%
On the next K Sh.100,000 25%
On all income over K Sh.388,000 30%

1A. The wife's employment, wife's professional and wife’s self-
employment income rates of tax shall be:

Rate in each shilling

On the first K Sh. 288,000 10%
On the next K Sh. 100,000 25%
On all income over KSh.388,000 30%

2. The corporate rate of tax shall be —
(a) in the case of a resident company —Rate in each twenty shillings

(1) for the year of income 1974 and each subsequent year of income up to
and including the year of income 1990 9.00

(i1) for the year of income 1990 8.50
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(i) for theyearof incomel991 8.00
(iv) for theyearof income1992 7.50

(v) for the year of income 1993 upto and including the year of income
1997 7.00

(vi)for the yearof income 1998 up to andincluding the year of income
19996.50

(vi) for the year of income 2000 and eachsubsequenyear of income
6.00
(viii) for the year of income 2020 and eachsubsequenyear of income
5.00
(ix) for the year of income 2021 and eachsubsequenyear of income.
6.00

Providedthatthis provisionshall apply to the incomeearnedrom the 1st
January2021.

Providedthat for a residentcompanywith an accountingperiod ending
betweerthe 1stJuly, 1994andthe 30th June,1995the corporationrate of
tax shallbeincreasedy onehalf shilling in eachtwenty shillings

(b) In the case of a nonresident company having a permanent
establishmenin Kenya\

Ratein eachtwentyshillings
(i) for theyearof incomel974andeachsubsequengearof incomeup to

andincludingtheyearof income1989 10.50
(ii) for theyearof income1990 10.00
(iii) for theyearof incomel1991 9.50

(iv) for the year of income 1992 and each subsequenyear of income
9.00

(v) for the yearof income 1993 up to andincluding the year of income
19978.50

(vi)for the year of income 1998 up to and including 1999
8.00

(vii) for the yearof income2000andeach subsequenyearof income
7.5

Provided that for a nonresident company having a permanent
establishmenin Kenyawith an accountingperiodendingbetweerthe 1st
July, 1994 and the 30th June, 1995, the corporationrate of tax shall be
increasedy onehalf shilling in eachtwenty shillingsN
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(f) an export processing zone enterprise which does not engage in
any commercial activities shall be exempted from paying any
corporation tax for a period of ten years commencing with the year
in which production, sales or receipts relating to the activities for
which that enterprise has been licensed as an export processing
zone enterprise commence; but the corporation rate of tax will be
twenty-five per cent for the period of ten years commencing
immediately thereafter:

Provided that for purposes of this subparagraph, "commercial
activities" includes trading in, breaking bulk, grading, repacking or
relabeling of goods and industrial raw materials.

(i1) a gain on transfer of securities traded on any securities exchange
licensed by the Capital Markets Authority is not chargeable to tax
under section 3(2)(f);

(h) in the case of a special economic zone enterprise, whether the
enterprise sells its products to markets within or outside Kenya
developer and operator, ten percent for the first ten years from
date of first operation and thereafter fifteen per cent for another
ten years;

(1) in the case of a company that constructed at least four hundred
residential units annually, fifteen per cent for that year of income,
subject to approval by the Cabinet Secretary responsible for
housing,
provided that where a company is engaged in multiple activities
which include the ones specified in subparagraph (i), the rate of
fifteen per cent shall be applied proportionately to the extent of
the turnover arising from the housing activity

(j) in the case of company whose business is local assembling of
motor vehicles, fifteen per cent for the first five years from the
year of commencement of its operations:
Provided that the rate of fifteen per cent shall be extended for a
further period of five years if the company achieves a local
content equivalent to fifty per cent of the ex-factory value of the
motor vehicles;

(m) in respect of a company engaged in business under a special
operating framework arrangement with the Government, the rate
of tax specified in the Agreement shall continue to apply for the
unexpired period as provided under the Agreement;

(n) in respect of a company operating a carbon market exchange or
emission trading system that is certified by the Nairobi



324 The Finance Bill, 2023

International Financial Centre Authority, fifteen per cent for the
first ten years from the year of commencement of its operations;

(o) in respect of a company operating a shipping business in Kenya,
fifteen per cent for the first ten years from the year of
commencement of its operations.

5. The resident withholding tax rates shall be —
(a) in respect of a dividend, fifteen per cent of the amount payable;

(b) in respect of interest, discount or original issue discount arising
from—

(i) bearer instrument other than a Government bearer bond of at
least two years duration, twenty-five per cent;

(i1) Government Bearer Bond of at least two years duration and
other sources, fifteen per cent;

(1i1) bearer bonds with a maturity of ten years and above, ten per
cent of the gross amount payable, of the gross amount
payable;

(c) in respect of a commission or fee, paid or credited by an
insurance company to any person for the provision, whether
directly or indirectly, of an insurance cover to any person or
group of persons, five per cent of the gross amount payable to all
others;

(d) (1) in respect of a payment of a pension or any withdrawal made
after the expiry of fifteen years from the date of joining the fund,
or on the attainment of the age of fifty years, or upon earlier
retirement on the grounds of ill-health or infirmity of body and
mind, from a registered pension fund, registered provident fund,
the National Social Security Fund or a registered individual
retirement fund, in excess of the tax free amounts specified under
section 8(4) and 8(5) in any one year and, provided that tax has
not been deducted under section 37—

Rate in each shilling

On the first Shs. 400,000 10%
On the next Shs. 400,000 15%
On the next Shs. 400,000 20%
On the next Shs. 400,000 25%



TheFinanceBill, 2023 32t

On all incomeaboveKSh. 1,600,0000f the amountan excesf the
tax-freeamount. 30%

Providedthatthetax sodeductedgshallbefinal;

(ii) in respectof a withdrawal beforethe expiry of fifteen yearsfrom
the date of joinin the fund madefrom a registeredpensionfund,
registeredprovidentfund, the Natioral Social SecurityFund or a
registeredindividual retirementfund in excessof the tax free
amountsspecified under [section 8(4) and 8(5)]section8(4) and
8(5) in anyoneyeaiN

Ratein eachshilling

Onthefirst K Shs.288,0000%
OnthenextK Shs.100,00 25%

Onall incomeoverK Shs.388,0080%

(i) in respectof surplus funds withdrawn by or refundedto an
employerin respecbf registeredpensionor registeredorovident
funds,thirty percentof thegrosssumpayable;

(e) in respectof a qualifying dividend, five per cent of the amount
payable;

(M (1) in respecof managementr professionafee or training fee, other
than contractualfee, the aggregatevalue of which is twenty-four
thousandshillings in a month or more, five per centof the gross
amountpayable;

(i) in respectof contractualfee the aggregatevalue of which is
twenty four thousandshillings in a month or more, three per
centof thegrossamountpayable;

(9) in respeciof aroyalty or naturalresourcancome,five percentof the
grossamountpayable;

(h) in respecof qualifying interest

(i) ten per centof the grossamountpayablein the caseof housing
bonds;and

(i) twenty percentof the grossamountpayablein the caseof bearer
instrument;and

(iii) fifteen percentof thegrossamountpayablein anyothercase;
(1) in respecbf winnings,twenty percent;
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Provided that the tax paid under this subparagraphis final.
() deletedby Act No. 38 of 2016,s.17 (e)(ii);

(ja) in respecof arent,premiumor similar consicerationfor the use
or occupationof immovableproperty,ten percentof the gross
amountpayable;

(jb) in respecto thedisbursemenbf deemedncometo beneficiaries
undersection11(3)(c)therateof twentyfive percent.

(k) deletedby Act No. 14 of 2015, s. 18(c)(iii).

8. Therateof advancdaax undersection12A shallbe

(a) for vans,pick-ups,trucks, prime movers,trailersandlorries: one
thousandive hundredshillings perton of load capacityper year
or two thousandour hundredshillings peryear,whicheveris the
higher;

Providedthat advancetax shall not be imposedon tractorsor
trailersusedfor agriculturalpurposes;

(b) for saloonsstationwagonsmini-busespusesandcoachessixty
shillings per passengecapacityper month or two thousandour
hundredshillingsperyear,whichevers the higher;

9. Therateof turnovertax shallbe onepercentof the grossreceiptsof the
busines®f ataxablepersonundersection12C.

10. The rate of tax in respectof residentialrental income shdl be ten
percentof the grossrental receiptsof a taxable residentpersonunder
section6A

11. Therateof tax in respectof minimum tax undersection12D shall be
onepercentof thegrossturnover.

12. Therateof taxin respecbf digital servicetax undersection12E shall
beonepointfive percentof thegrosstransactiorvalue.

Fourth schedulg¢o Cap.470whichit is proposedo amend
FOURTHSCHEDULE [ss15and35]
FINANCIAL INSTITUTIONS

A bankor financialinstitution or mortgagefiinancecompanylicensed
andthe BankingAct (Cap.488).

An insurancecompanylicensedunderthe InsuranceAct (Cap.487)

The Kenya ReinsuranceCorporationestablishedy the Reinsurance
CorporationAct.

A building societyregisteredunderthe Building SocietiesAct (Cap
489).
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The National Housing Corporation established under the Housing Act
(Cap. 117).

A co-operative society registered under the Co-operative Societies
Act (Cap. 490).

The Kenya Post Office Savings Bank established by the Kenya Post
Office
Savings Bank Act (Cap. 493B).

The Agricultural Finance Corporation established by the Agricultural
Finance Corporation Act (Cap. 323).

A person licensed under Part VII of the Hire-purchase Act (Cap. 50)
Eighthschedulgo Cap.470whichit is proposedo amend
EIGHTH SCHEDULE [ss. 3 and 15]

ACCRUAL AND COMPUTATION OF GAINS FROM PROPERTY
OTHER THAN INVESTMENT SHARES TRANSFERRED BY
INDIVIDUALS

2. Taxation of gains

Subject to this Schedule, income in respect of which tax is chargeable
under section 3(2)(f) is the whole of a gain which accrues to a company or
an individual on or after 1st January, 2015 on the transfer of property

situated in Kenya, whether or not the property was acquired before 1st
January, 2015.

8. Adjusted cost
(1) Subject to this Schedule, the adjusted cost of any property is—

(a) the amount of or value of the consideration for the acquisition
or construction of the property;

(b) the amount of expenditure wholly and exclusively incurred on
the property at any time after its acquisition by or on behalf of
the transferor for the purpose of enhancing or preserving the
value of the property at the time of the transfer;

(c) the amount of expenditure wholly and exclusively incurred at
any time after the acquisition of the property by the transferor
establishing, preserving or defending the title to, or a right
over, the property; and

(d) the incidental costs to the transferor of acquiring the property.

(2) For the purpose of computing the adjusted cost of any property,
an amount computed shall be reduced by such amounts as have
been allowed as deductions under section 15(2).
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(3) Wherea companyissuego anyof its shareholdershare8l

(a) thatdo not constitutea dividendundersection7 (1)(d) or (e), the
costof theshareBl

(i) shallbethesumpad for thesharespr

(i) if no sumis paid for the sharesshall be deemedto be nil,
andthe shareholdeshall allocate,in the mannerprescribed,
the costof his existing sharesbetweensuchold sharesand
suchnewsharespr

(b) that constitute wholly or partly, a dividendundereitherof those
paragraphsthe amountwhich constitutesa dividend shall be
treatedas part of the costof the sharesandthe shareholdeshall
allocate,in the mannerprescribedthe costof the existingshares
betweersuchold sharesandsuchnewshares.

(4) Wherethereis a parttransferof propertythe adjustedcostof the
property shall be allocatedto the part transferredin accordance
with a methodapprovedy the Commissioner.

(5) The Commissionermay make rules for the purposes of
subparagraph(3) prescribingthe manner of allocation to be
prescribedinderthatsubparagraph.

11A. The due date for tax payablein respectof property
transferredunder this Partshallbe on or before the date of
applicationfor transkr of the propertyis madeat the relevant
LandsOffice.

13. Exemption

No gainor lossshallbeincludedin the computationof incomeunder
section3(2)(f) in the caseof atransferof propertythatis necessitatetly a
transaction involving the incorporaion, recapitalization, acquisition,
amalgamation, separation, dissolution or similar restructuring of a
corporateentity, wheresuchtransferisN

(a) alegalor regulatoryrequirement;

(b) as a result of a directive or compulsory acquisition by the
govenment;

(c) aninternal restructuringwithin a group which doesnot involve
transferof propertyto athird party;or

(d) in the publicinterestandapprovedy the CabinetSecretary
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Ninth scheduldo Cap.470whichit is proposedo amend
NINTH SCHEDULE s. 23]
TAXATION OF EXTRACTIVE INDUSTRIES
14.Indirecttransfersof interest

(1) A licensee or a contractor shall immediately notify the
Commissioner, in
writing, if thereis atenpercentor morechangen theunderlying
ownershipof alicenseeor cortractor.

(2) If the persondisposingof the interestto which the notice under
subparagrapl(l) relatesis a nonresidentpersonthe licenseeor
contractorshall be liable, asagentof the nonresidentperson for
any tax payableunder this Act by the non-residentpersonin
respecbof thedisposal

Sectionb of No. 35 of 2013whichit is proposedo amend

Chargeto tax

(1) A tax, to be known as value addedtax, shall be chargedin
accordancevith the provisionsof this Act onN

(a) ataxablesupplymadeby aregisteregersonn Kenya;
(b) theimportationof taxablegoods;and

(c) asupplyof importedtaxableservices.

(2) Therateof tax shallbeN

(a) in thecaseof azercratedsupply,zeropercent;

(aa) in the caseof goodslistedin sectionB of Partl of the First

Schedule, eighpercentof the taxablevalue,effectivefrom
thedateof assent;

(ab) in the case of the supply of liquefied petroleum gas
includingpropane, eighpercentor

(b) in any other case,sixteenper cent of the taxablevalue of the
taxablesupply, the value of importedtaxablegoodsor the value
of asupplyof importedtaxableservices.

(3) Tax on a taxable supply shall be a liability of the registered
person making the supply and, subjectto the provisions of this Act
relating to accountingand payment,shall becomedue at the time of the
supply.

(4) The amountof tax payableon a taxablesupply,if any, shall be

recoverableby the registeredpersonfrom the receiverof the supply,in
additionto the consideration.
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(5) Tax on the importationof taxablegoodsshall be chargedasif it
wereduty of customsandshallbecomedueandpayableby theimporterat
thetime of importation.

(6) Taxonthesupplyof importedtaxableservicesshallbe aliability
of any personreceinng the supply and, subjectto the provisionsof this
Act relatingto accountingand payment,shall becomedue at the time of
thesupply.

7) The provisionsof subsection(1) shall be applicableto supplies
made over the internet or an electronic network or through a digital
marketplace.

(8) The Cabinet Secretaryshall make regulationsto provide the
mechanismé$or implementingthe provisionsof subsectior{7).

(9) For the purposeof this section,"digital marketplace'meansan
online platform which enabés usersto sell goodsor provide servicesto
otherusers.

Section8 of No. 35 of 2013whichit is proposedo amend
8. Placeof supply of services

(1) A supplyof servicess madein Kenyaif the placeof businesof
the supplierfrom which the servicesaresuppliedis in Kenya.

(2) If theplaceof busines®f the supplieris notin Kenya,the supply
of servicesshall be deemedio be madein Kenyaif the recipientof the
supplyis notaregisteregersonand\

(a) the servicesare physically performedin Kenyaby a personwho
is in Kenyaatthetime of supply;

(b) the servicesaredirectly relatedto immovablepropertyin Kenya,

(c) the servicesareradioor televisionbroadcastingerviceseceived
atanaddressn Kenya,

(d) theservicesareelectranic servicedeliveredto a personn Kenya
atthetime of supply;or

(e) thesupplyis atransferor assignmenof, or grantof aright to use,
acopyright,patent trademarkor similarrightin Kenya.

(3) In this sectiorlN

“electronic services”" meansany of the following services,when
provided or delivered on or through a telecommunicationsietworkN
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(a) websites,web-hosting, or remotemaintenanceof programsand
equipment;

(b) softwareandthe updatingof software;

(c) imagestext, andinformation;

(d) accesdo databases;

(e) self-educatiorpackages;

() music,films, andgamesjncludinggamesof chancepr

(g) political, cultural, artistic, sporting, scientific and other
broadcastandeventsncludingbroadcastelevision.

Sectionl7 of No. 35 of 2013whichit is proposedo amend
17.Credit for input tax againstoutput tax

(1) Subjectto the provisionsof this Act andtheregulationsjnputtax
on a taxable supply to, or importation made by, a registered
personmay, at the end of the tax period in which the supply or
importationoccurred,be deductedby the registeredpersonin a
returnfor the period,subjectto the exceptiongprovidedunderthis
section,from the tax payableby the personon suppliesby himin
that tax period, but only to the extent that the supply or
importationwasacquiredto maketaxablesupplies.

(2) If, atthetime whena deductionfor input tax would otherwisebe
allowableundersubsectior{1)N

(a) the persondoes not hold the documentationreferred to in
subsectn (3),or

(b) the registeredsupplier has not declaredthe salesinvoice in a
return, thedeductionfor input tax shall not be alloweduntil the
first tax periodin which the personholdssuchdocumentation:

Providedthat the input tax shall be allowabk for a deduction
within six monthsafter the end of the tax periodin which the
supplyor importationoccurred.

(3) Thedocumentatiorior the purpose®f subsectior(2) shallbeN
(a) anoriginal tax invoiceissuedor the supplyor a certified copy;

(b) a customsentry duly certified by the properofficer anda receipt
for the paymentof tax;
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(c) a customsreceiptand a certificate signedby the proper officer
statingthe amountof tax paid, in the caseof goodspurchased
from a customsauction;and

(d) a credit note in the caseof input tax deductedunder section
16(2);

(e) a debit note in the caseof input tax deductedunder section
16(5);or

(H in the caseof a participantin the OpenTenderSystemfor the
importation of petroleum products that have been cleared
through a nonbondedfacility, the customentry showing the
nameand PIN of the winner of the tenderandthe nameof the
otheroil marketingcompanyparticipatingin thetender:

Providedthat the input tax that may have beenincurred by an oil
marketingcompanyparticipatingin the OpenTenderSystembefore
the cominginto force of this provisionshallbe claimedwithin twelve
monthsafterthis provisioncomesnto force.

(4) A registerecpersonshallnotdeductinputtax underthis Act if the
tax relatesto theacquisition Jleasingor hiring ofN

(a) passengecars or mini buses,and the repair and maintenance
thereofincluding spareparts,unlessthe passengecarsor mini
busesare acquiredby the registeredpersonexclusivelyfor the
purposeof making a taxablesupply of that automobilein the
ordinary courseof a continuousand regularbusinesf selling
or dealingin or hiring of passengecarsor mini busespr

(b) entertainmentestauranandaccommodatioservicesunles$\

(i) the servicesare provided in the ordinary course of the
businessarriedon by the personto providethe servicesand
theservicesarenot suppliedto anassociat@r employeepr

(i) the servicesare providedwhile the recipientis away from
homefor the purposesf the businesf the recipientor the
recipientOsmployer:

Providedthat no tax shall be chargedon the supply whereno input

tax deductionwas allowed on that supply under this subsection.
(5) Where the amount of input tax that may be dedicted by a

registeredpersonunder subsection(l) in respectof a tax period
exceedghe amountof outputtax due for the period, the amountof

the excessshallbe carriedforward asinput tax deductiblein the next
tax period:
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Providedthat any suchexces shall be paid to the registeredperson
by the CommissionewhereN

(a) suchexcessarisesfrom makingzeroratedsupplies;or

(b) such excess arises from tax withheld by appointed tax
withholdingagentsand

(c) such excessarising out of tax withheld by appointed tax
withholding agentsmay be applied againstany tax payable
underthis Act or any other written law, or is due for refund
pursuanto section47(4) of theTaxProcedureé\ct, 2015;

(d) theregisteredpersonodgesthe claim for therefundof theexcess
tax within twenty-four monthsfrom the date the tax becomes
dueandpayableand

(e) suchexcessarisesfrom inputtax undersubsectior{8):

Provided further that a registered person who, since the

commencemendf subsection8) but beforethe commencemenof

this provision, hasa credit arising from input tax undersubsection
(8) may apply for the refund of excesstax within twelve months
from thecommencemerntdf this provision.

Providedfurther that, notwithstandingsection17(5)(d),a regstered
person who, within a period of thirty-six months prior to the
commencementdf sectionl7(5)(b)and(c), hasa creditarisingfrom
withholding tax, may makean applicationfor a refundof the excess
tax within twelve monthsfrom thecommencemerdate.

(6)!'Subjectto this Act, if ataxablesupplyto, or ataxableimport by,

a registeredpersonduring a tax period relatespartly to making taxable
suppliesand partly for anotheruse,the input tax deductibleby the person
for acquisitionsmadeduringthe tax periodshallbe determinedasfollows

N

(a)'full deductionof all theinputtax attributableto taxablesupplies;

(b) no deductionof any input tax which is directly attributableto
otheruse;and

(c) deductionof input tax attributableto both taxablesupples and
otherusescalculatedaccordingto the following formula: A X B
C whereN

A is the total amountof input tax payableby the personduring
the tax period on acquisitionsthat relate partly to making
taxablesuppliesandpartly for anotheruse;
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B is the value of all taxable suppliesmade by the registered
personduringthe period;and

Cisthevalueof all suppliesmadeby theregisteregpersonduring
theperiodin Kenya.

(7) If thefractionof theformulain subsectior(6) for atax period\

(a) is more than0.90, the registeredoersonshall be allowedan input
tax creditfor all of the input tax comprisingcomponentA of the
formula;or

(b) is lessthan0.10, the registeredpersonshall not be allowed any
input tax credit for the input tax comprisirg componentA of the
formula.

(8) Notwithstandingthe provisions of this section, a registered
personwho is a manufacturermay make a deductionfor input tax with
respectto taxablesuppliesmadeto an official aid fundedprojectas may
be approvedby the Cabinet Secretaryin accordancewith the First
Schedule.

Section34 of No. 35 of 2013whichit is proposedo amend
34. Application for registration
(1) A persorwho in the courseof abusinessl

(a) hasmadetaxablesuppliesor expectsto maketaxabk supplies,
thevalueof whichis five million shillingsor morein anyperiod
of twelvemonths;or

(b) is aboutto commencemaking taxable suppliesthe value of
which is reasonablyexpectedo exceedfive million shillingsin
any period of twelve months shall be liable for registration
under this Act and shall, within thirty days of becomingso
liable, apply to the Commissionerfor registration in the
prescribedorm:

Provided that this section shall not apply to personssupplying
importeddigital servcesover the internetor an electronicnetwork
or througha digital marketplacen respecto a turnoverthresholdof
five million shillings.

(2) In determining whether a person exceedsthe registration
thresholdfor a period,the value of the following taxablesuppliesshall be
excluded\

(a) ataxablesupplyof a capitalassebf the personand
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(b) a taxable supply madesolely as a consequencef the person
selling the whole or a part of the personOsbusiness or
permanentlyceasingo carryontheperonO$usiness.

(3) Notwithstandingsubsection1), a personwho makesor intends
to make taxable supplies may apply, in the prescribedform, to the
Commissionefor voluntaryregistration.

(4) The Commissionershall registera personwho has applied for
voluntaryregistrationundersubsectior{3) if satisfiedthaiN

(a) the personis making,or shallmaketaxablesupplies;

(b) the personhasa fixed placefrom which the personOlsusinesss
conducted;

(c) if the person has commencedcarrying on a busines, the
persom

() haskeptproperrecordsof its businessand

(i) hascompliedwith its obligationsunderotherrevenueaws;
and (d) there are reasonablegroundsto believe that the
personshallkeepproperrecordsandfile regularandreliable
taxreturns.

(5) The Commissionershall issue a registeredpersonwith a tax
registrationcertificatein the prescribedorm.

(6) If the Commissioners satisfiedthata personeligible to apply for
registrationhasnot done so within the time limit specifiel in subsection
(1), the Commissioneshallregisterthe person.

(7) Theregistrationof a personundersubsectior(1) or (6) shalltake
effect
from the beginningof the first tax period after the personis requiredto
apply for registration,or such later period as may be specifiedin the
personQsx registrationcertificate.

(8) Theregistrationof a personundersubsectior(4) shalltakeeffect
from the datespecifiedin the personQsx registrationcertificate.

(9) The Cabinet Secretarymay, in regudations, provide for the
registrationof a group of companiesas one registeredpersonfor the
purpose®f theAct.

Sectiod3 of No. 35 of 2013whichit is proposedo amend
43.Keeping of records

(1) A personshall,for the purpose®f this Act, keepin the courseof
his businessa full andtrue written record,whetherin electronicform or
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otherwise,in Englishor Kiswahili of everytransactiorhe makesandthe
recordshall be keptin Kenyafor a periodof five yearsfrom the date of
thelastentrymadetherein.

(2) Therecordsto be keptundersubsectior{1) shallincludeN

(a) copiesof all tax invoices and simplified tax invoicesissuedin
serialnumberorder;

(b) copiesof all creditanddebitnotesissuedjn chronologicalorder;

(c) purchaseinvoices, copies of customsentries, receiptsfor the
paymentof customsduty or tax, and credit and debit notes
receivedto be filed chronologicallyeither by date of receiptor
undereachsupplierOsame;

(d) details of the amountsof tax chargedon eachsuply madeor
received and in relation to all servicesto which section 10
applies sufficientwritten evidenceo identify the supplierandthe
recipient, and to show the nature and quantity of services
supplied, the time of supply, the place of supply, the
consideratiorfor the supply,andthe extentto which the supply
hasbeenusedby therecipientfor a particularpurpose;

(e) tax accountshowingthe totals of the outputtax andthe input tax
in eachperiodanda nettotal of the tax payableor the excesstax
carriedforward,asthe casemaybe, atthe endof eachperiod;

() copiesof stock recordskept periodically as the Commissioner
may determine;

(g) detailsof eachsupply of goodsand servicesfrom the business
premisesunlesssuchdetailsare available at the time of supply
oninvoicesissuedat, or before,thattime; and

(h) suchotheraccountr recordsasmay be specified,in writing, by
the Commissioner.

(3) Every personrequiredundersubsectior(1) to keeprecordsshall,
at all reasonale times, avail the recordsto an authorisedofficer for
inspectionandshall give the officer everyfacility necessaryo inspectthe
records.

(4) For the purposesof this section, the Commissionermay, in
accordancewith the regulations,require any personto usean electronic
tax register,of suchtype and descriptionas may be prescribed for the
purposeof accessinginformation regarding any matter or transaction
which may affectthetax liability of theperson.
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(5) A personwho contravenesny of the provisionsof this section
commitsan offence.

First scheduldo No. 35 of 2013whichit is proposedo amend
FIRSTSCHEDULE [s. 2]
EXEMPT SUPPLIES
PART I BGOODS
SECTIONA

20. Fishandcrustaceansnuluscsandotherquaticinveterbratesf Chapter
3 excludingthoseof tariff headingd305,0306and0307.

39.(1) Subjectto paragraph$2) and(3), materials articlesandequipment,
includingmotorvehicleswhichN

(a) are specially designedfor the sole use by disabled,blind and
physicallyhandicappegbersons;

(b) are intended for the educational, scientific or cultural
advancemenbf the disabledfor the use of an organisation
approved by the national Government for purposes of
exemption.

(2) Theexemptionunderparagraph{1) shallonly applyN
(a) oncein everyfour yearsin respecbf motorvehicles;and

(b) to a personwho hasnot enjoyedanotherexemption underthe
provisionsof this Act.

(3) Paragraplil)(b) doesnot applyto motorvehicles.

Tariff Number Description

2106.10.00 Proteinconcentrateandtexturedproteinsubstanes

2106.90.10 Foodpreparationspeciallypreparedor infants

2106.90.99 Other - Food preparationsnot elsewherespecified or
included

2106.90.91 Foodsupplements

2936.27.00 Vitamin C andits derivatives

2941.20.00 Streptomycingndtheir derivatives;saltsthereof.
2941.30.00 Tetracyclinesandtheir derivatives saltsthereof.
2941.40.00 Chloramphenicoéndits derivatives;saltshereof.
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2941.50.00 Erythromycinandits derivatives;saltsthereof.
2941.90.00 Otherantibiotics.

3001.20.00 Extractsof glandsor other organsor of their
secretions.

3001.90.00 Other- Heparinandits salts

3001.9000 Other - Other humanor animal substancepreparedfor
therapeutior prophylacticuses not elsewherespecifiedor included

3002.11.00 Malariadiagnostidestkits
3002.12.00 Antiseraandotherbloodfractions

3002.13.00 Immunologicalproductsunmixed,not put up in measured
dosesor in formsor packingsfor retail sale

3002.14.00 Immunologicalproducts mixed, not putup in measured
dosesor in formsor packingsfor retail sale

3002.15.00 Immunobgical productsput up in measurediosesor in
formsor packingsfor retail sale

3002.19.00 Other- Antisera,otherblood fractionsandimmunological
products, whether or not modified or obtained by means of
biotechnologicaprocesses

3002.20.00/accinesfor humanmedicine.
3002.30.00Vaccinedor veterinarymedicine.

3003.10.0avedicamentontainingpenicillin or derivativesthereof,with
penicillanicacidstructure or streptomyciror their derivatives

3003.20.00 Medicaments containing other antibiotics not put up in
measuredlosesor in formsor packingsfor retail sale.

3003.31.0dnsulin

3003.39.000thermedicamentsgcontaininghormonesor otherproductsof
headingNo. 29.37 but not containingantibiotics,not put up in measured
dosesor in formsor packingsfor retail sale.

3003.40.00Medicamentscontainingalkaloids or derivativesthereofbut
not containing hormonesor other products of heading No. 29.37 or
antibiotics,not put up in measurediosesor in formsor packingsfor retail
sale.

3003.9.000ther.

3003.90.10anfusionsolutionsfor ingestionotherthanby mouthnot put up
in measurediosesr in formsor packingsfor retail sale.
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3003.90.9@thermedicamentg$excludinggoodsof headingNo. 30.02,

30.050r 30.06) consistingof two or more constituentsvhich havebeen
mixed together for therapeuticor prophylactic uses, not put up in
measuredlosesor in formsor packingsfor retail sale.

3004.10.0QMedicamentontainingpenicillin or derivativesthereof,with
a penicillanicacid structure or streptomycinor their derivatives put up in
measuredlosesor in formsor packingsfor retail sale.

3004.20.00vedicamentgontainingotherantibiotics,put up in measured
dosesor in formsor packingsor retail sale.

3004.31.00Medicamentscontainng insulin put up in measuredlosesor
in formsor packingsfor retail sale.

3004.32.00Medicamentscontainingadrenalcortical hormonesput up in
measurediosesor in formsor packingsfor retail sale.

3004.39.00 Othermedicamentsontaininghormoneor otherproductsof
headingNo. 29.37but not containingantibiotics,put up in measuredioses
or in formsor packingsfor retail sale.

3004.40.00 Medicamentscontainingalkaloidsor derivativesthereof
but not containinghormones,or other productsof headingNo. 2937 or
antibiotics, put up in measureddosesor in forms or packingsfor retail
sale.

3004.41.0@Containingephedrineor its salts.
3004.42.00ContainingpseudoephedringNN) or its salts.

3004.43.00 Other medicaments, containing alkaloids or derivatives
containingnorephedrin®r its salts

3004.49.0@®ther.

3004.50.000ther medicamentgontainingvitamins or other productsof
headingNo. 29.36 put up in measuredalosesor in forms or packingsfor
retail sale.

3004.60.000ther, containing artimalarial active principles describedin
SubheadingNote 2 to this Chapter

3004.90.000ther medicamentgexcluding goodsof headingNo. 30.02,
30.050r 30.06) consistingof mixed or unmixedproducts for therapeutic
or prophylacticuses putup in measurd dosesor in formsor packingsfor
retail sale.

3004.90.10anfusion solutionsfor ingestionotherthanby mouthput up in
measuredlosesor in formsor packingsfor retail sale.
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3004.90.900ther medicamentgexcluding goodsof headingNo. 30.02,
30.050r 30.06) consistingof mixed or unmixedproducts for therapeutic
or prophylacticuses putup in measurealosesor in formsor packingsfor
retail sale.

3004.90.900ther medicamentgexcluding goodsof headingNo. 30.02,
30.050r 30.06) consistingof mixed or unmixedproducts for therapeutic
or prophylacticuses putup in measurealosesor in formsor packingsfor
retail sale.

3005.10.00Adhesivedressingandotherarticleshavingan adhesivdayer
impregnatedr coatedwith pharmaceuticasubstancesr put up in forms
or packingsfor retail sale for medical, surgical, dental or veterinary
purposes.

3005.90.10White absorbentotton wadding,impregnatedr coatedwith
pharmaceuticasubstancesor put upin forms or packingsfor retail sale
for

medical,surgical,dentalor veterinarypurposes

3005.90.900ther wadding, gauze, bandagesand similar articles (for
example,dressings adhesiveplasters,poultices),impregnatedor coated
with pharmaceuticasubstancesr put up in forms or packingsfor retail
sak for medical,surgical,dentalor veterinarypurposes.

3006.10.00Sterile surgical catgut, similar sterile suture materials and
sterile tissueadhesivedor surgicalwound closure,sterile laminariaand
sterilelaminariatents;sterileabsorbableurgicalor dentalhaemostatics.

3006.20.0@lood-groupingreagents.

3006.30.000pacifying preparationgor X-ray examinations,diagnostic
reagentslesignedo beadministeredo the patient.

3006.40.00Dental cementsand other dentalfillings; bonereconstructn
cements.

3006.50.0Cirst-aid boxesandkits.

3006.60.00Chemical contraceptivepreparationsbasedon hormonesor
spermicides.

3006.70.00Gel preparationslesignedo be usedin humanor veterinary
medicineas a lubricant for partsof the body for surgcal operationsor
physical examinationsor as a coupling agent betweenthe body and
medicalinstruments.

3006.91.0Appliancesdentifiablefor ostomyuse.
3006.92.00Nastepharmaceuticals.
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8802.30.00Aeroplanesand other Aircrafts on unladenweight exceethg
2,000kgsbut not exceedingdl5,000kg.

8802.40.00Aeroplanesand other Aircraft of unladenweight exceeding
15,000kgs.

8802.60.00Spacecraf(including satellites)and suborbitaland spacecraft
launchvehicles.

9018.90.0@lood giving setandinfusionsets
9619.00.105anitarytowels(pads)andtampons.
9019.20.0Airway GuedelandAmbu bags
9021.10.0@rthopaedior fractureappliances

9021.50.000ther artificial partsof the body: Pacemaker$or stimulating
heartmusclesgxcludingpartsandaccessogs

9025.19.00Hydrometersand similar floating instrumentsthermometers,
pyrometersparometershygrometerandpsychrometersecordingor not,
andany combinationof theseinstrumentsthermometerand pyrometers,
not combinedwith other instruments:Other 1006.30.00Semimilled or
wholly milled rice,whetheior not polishedor glazed.

0402.21.0Milk in powder,granulesor othersolid forms, of afat content,
by weight, exceeding 1.5%, not containing added sugar or other
sweeteningnatter.

0402.29.000ther milk in powdergranulesor other solid forms, of a fat
content by weight,exceedindl.5%

0402.29.1Milk, speciallypreparedor infants.
0402.91.0@thernot containingaddedsugaror othersweeteningnatter.
0402.99.0@thermilk

49. Aircraft partsof heading8803, excluding parts of goodsof heading
8801

62. Taxablegoodsfor direct and exclusive use for the constructionof

tourismfacilities, recreationaparksof fifty acresor more,conventionand

conferencefacilities upon recommendationby the Cabinet Secretary
responsibldor mattersrelatingto recreationaparks.

Forthe purpose®f this paragraph’recreationaparks"meansanareaor a
building wherea personcanvoluntarily participatein a physicalor mental
activity for enjoymentimprovementof generalhealth,well-beingandthe
developmenof skills
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66A. Bioethanol vapour (BEV) Stoves classified under HS Code
7321.11.00 (cookingppliancesandplatewarmersfor liquid fuel)

71.Perforated?Efilm 15-22 gsmof tariff number3921.90.00

107. Plant,machineryandequipmentusedin the constructiornof a plastics
recyclingplan

108.Thesupplyof maize(corn)flour, cassavdlour, wheator meslinflour
and maize flour containing cassavaflour by more than ten percentin
weight:

Providedthat this paragraprshall, subjectto paragrap0 of the Second
Schedulebe suspendefbr six monthsfrom the dateof assent.

119. Diagnosticor laboratoryreagentspf tariff number3822.00.00o0n a
backing, prepareddiagnosticor laboratoryreagentswvhetheror not on a
backing, other than thoseof heading30.02 or 30.06, certified reference
materialsupon approvalby the CabinetSecretaryresponsiblegor matters
relatingto health

120. Electrodiagnostic apparatus, of tariff numbers 9018.11.00,
9018.12.00,

9018.13.00, 9018.14.00, 9018.19.00, 9018.20.00, 9018.90.00 upon
approval by the Cabinet Secretaryresponsiblefor mattersrelating to
health.

122. Otherinstrumentsand appliancesincluding surgicalblades of tariff
number9018.49.009018.50.009018.90.0Qusedin dentalsciencesipon
approval by the Cabinet Secretaryresponsiblefor mattersrelating to
health.

125. Artificial teeth and dental fittings of tariff numbers9021.21.00,
9021.29.00and artificial partsof the body of tariff numbers9021.31.00,
9021.39.00,9021.50.00and 9021.90.00upon approval by the Cabinet
Secretaryesponsibldor mattersrelatingto health.

128. Discs, tapes,solid-statenon-volatile storagedevices,"smart cards"
and other media for the recording of sound or of other phenomea,

whetheror not recorded of tariff number8523.80.10jncluding matrices
andmasterdor the productionof discs,but excludingproductsof Chapter
37; software upon approval by the Cabinet Secretaryresponsiblefor

mattersrelatingto health

129. Weighing machinery(excludingbalancesof a sensitivity of 5 cg or
better),of tariff number8423.31.00,jncluding weight operatedcounting
or checking machines;weighing machine weights of all kinds upon



TheFinanceBill, 2023 345

approval by the Cabinet Secretaryresponsiblefor mattes relating to
health.

130. Fetal DopplerPocket(Wgd-002) Pc and pulse oximeterfinger held
(Gima brand) Pc of tariff number 9018.19.00upon approval by the
CabinetSecretaryesponsibldor mattersrelatingto health

140.Plantandmachineryof chapter84 and85 importedby manufacturers
of pharmaceutical products or investors in the manufacture of

pharmaceutical products upon the recommendationof the Cabinet
Secretaryesponsibldor mattersrelatinghealth.

46. Suchcapitalgoodsthe exemptionof which the CabinetSecretarymay
determingo promoteinvestmenin the manufacturingsector:

Providedthat the value of suchinvestmentis not lessthan two billion
shillings

PART Il BSERVICES
The supplyof thefollowing servicesshallbe exemptsupplie$N
1. Thefollowing financialservice$l

26. Taxableservicesfor direct and exclusiveusefor the constructionof
tourismfacilities, recreationaparksof fifty acresor more,conventionand
conferencefacilities upon the recommendatiorby the CabinetSecretary
responsibldor mattersrelatingto recreationaparks.

27. Taxableservicesfor direct and exclusiveusefor the constructionof
specializechospitalswith accommodatioffiacilities uponrecommendation
by the CabinetSecretaryesponsibldor health,who shallissueguidelines
for thecriteriato determineheeligibility for theexemption.

34. Taxablegoods,inputsandraw materialsmportedor locally purchased
by acompanywhichN

(a) is engagedin businessunder a special operating framework
arrangemetwith the Governmentand

(b) is incorporatedfor purposesof undertakingthe manufactureof
humanvaccines;and whose capital investmentis at leastten
billion shillings, subjectto approvalof the CabinetSecretaryfor
the National Treasury, on recomnendation of the Cabinet
Secretarnyfor health

TheSecondcheduldgo No. 35 of 2013whichit is proposedo amend
Sectiors of No. 2 of 1995whichit is proposedo amend\
SECONDSCHEDULE [s. 7(2)]
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ZERO-RATING
PARTA - ZERORATED SUPPLIES

Wherethe following suppliesexcludinghotel accommodationtestaurant
or entertainmenserviceswhereapplicable take placein the courseof a
registeredpersonObusinessthey shall be zeroratedin accordancevith
the provisionsof section7N

11. Inputsor raw materals (eitherproducedocally or imported)supplied
to pharmaceutical manufacturers in  Kenya for manufacturing
medicamentsas approvedfrom time to time by the CabinetSecretaryin
consultationwith the CabinetSecretaryresponsibldor mattersrelatingto
health.

16. All inputs and raw materialswhetherproducedlocally or imported,
supplied to manufacturersof agricultural pest control products upon
recommendationby the CabinetSecretaryfor the time beingresponsible
for agriculture.

19. Agricultural pestcontrol products.

20. The supplyof maize(corn)flour, cassavdlour, wheator meslinflour
and maize flour containing cassavaflour by more than ten percentin
weight:

Providedthis paragraphshall be in operationfor a period of six months
from thedateof assent

21. Transportatiorof sugarcanérom farmsto milling factories

23. The exportationof taxable servicesin respectof businessprocess
outsourcing.

24. Fertilizersof chapter31.

25. Inputs or raw materials locally purchased or imported by
manufacturersf fertilizer as approvedfrom time to time by the Cabinet
Secretaryesponsibldor Agriculture.

Section35 of No. 7 of 1999whichit is proposedo amend
35. Annualestimates

(1) At leastthreemonthsbeforethe commencementf eachfinancial
year, the Board shall causeto be preparedestimatesof the revenueand
expenditureof the Boardfor thatyear.

(2) The annual estimatesshall make provision for all estimated
expenditureof the Board for the financial year and in particular, the
estimdesshallprovideforN

(a) moneys allocated to road agencies ursgetion 19
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(b) the payment of the salaries, allowances and other charges in
respet of the staff of the Board,

(c) the payment of pensions, gratuities and other charges in respect of
the staff of the Board;

(d) the proper maintenance of the buildings and grounds of the
Board; and

(e) the maintenance, repair and replacement of the reguipand
other property of the Board.

(3) The annualestimatesshall be approvedby the Board beforethe
commencemendf the financial year to which they relate and shall be
submittedto Parliamenthroughthe Minister for approvalandthereatter,
theBoard shallnotincreaseor decreas¢éheannualestimates.

Section13 of No.400f 2013whichit is proposedo amend
13. Procedurdor appeal

(1) A noticeof appeato the TribunalshalN

(a) bein writing or throughelectronicmeans;

(b) be submittedto the Tribunal within thirty daysupon receiptof
thedecisionof the Commissioner.

(2) The appellantshall, within fourteendaysfrom the dateof filing
the notice of appeal,submit enoughcopies,as may be advisedby the
Tribunal,ofN

(a)amemorandunof appeal;
(b) statementsf facts;and
(c) thetax decision.

(3) The Tribunal may, upon application in writing or through
electronicmeans extendthe time for filing the notice of appealand for
submittingthe documentseferredto in subsectior(2).

(4) An extensionunder subsection(3) may be grantedowing to
absencdrom Kenya,or sicknesspr otherreasonableausehatmay have
preventedhe applicantfrom filing the notice of appealor submittingthe
documentsithin the specifiedperiod.

(5) An appellant shall serve a copy of the appeal on the
Commissionerwithin two days after giving notice of appealto the
Tribunal.
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(6) The appellantshall, unlessthe Tribunal orders otherwise, be
limited to the groundsstatedin the appealor documentsto which the
decisionrelates.

(7) The Tribunal shall hearand determinean appealwithin ninety
daysfrom the datethe appeals filed with the Tribunal.

Providedthat in casethe panelis not able to concludehearingan
appeabithin ninety days,the panelmay througha resolutionmadeby not
less than half of its Members, extend the time for hearing and
determinatiorof theappeaby not morethanthirty days.

(8) The partiesto anappealmay apply, in writing, to the Tribunalto
settlethe disputeout of the Tribunalandin sucha case the time takento
resolveor concludethe settlementout of the Tribunal shall be excluded
whencalculatingthe periodcontemplatedn subsectior(7).

Section32 of No. 40 of 2013whichit is proposedo amend
32. Appealsto the High Court on decisionsof the Tribunal

(1) A party to proceedingshefore the Tribunal may, within thirty
daysafter being notified of the decisionor within suchfurther period as
the High Court may allow, appealto the High Court, and the party so
appealingshallservea copy of the noticeof appealon the otherparty.

(1A) A partythathasappealedgainsthe decisionof the Tribunalin
subsectior(1) shallwithin two daysof lodging a notice of appeal servea
copyof thenoticeon theotherpatty.

(2) The High Court shall hear appealsmadeunder this sectionin
accordance
with rulessetout by the Chief Justice.

Section2 of No.230f 2015whichit is proposedo amend
OexciseontrolOhasthe meaningassigned to it irsection 23
Sectionl0 of No. 23 of 2013whichit is proposedo amend
10. Adjustment for inflation

(1) Despitesection8, the Commissionemay, with the approvalof
the CabinetSecretarypy noticein the Gazette adjustthe specificrate of
exciseduty onceevery yearto take into accountinflation in accordance
with theformulaspecifiedin Partl of the First Schedule,

Providedthat the Commissionemay, by notice in the Gazetteand
with the approval of the Cabinet Secretary,exempt specified products
from inflation adjustmentfter consideringhe circumstancegrevailingin
theeconomyin thatyearin respecbf suchproducts.
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(2) The noticeundersubsectior(1) shall be laid beforethe National
Assemblywithin sevendaysfrom the dateof publication.

(3) The National Assemblyshall, within twenty-eight sitting daysof
the receipt of the notice under subsection(2), considerthe notice and
makea resolutioneitherto approveor rejectthe notice.

(4) Thenoticeshallceaseo haveeffect,if aresolutiondisapproving
thenoticeis passedy the NationalAssembly.

Section20 of No 23 of 2015whichit is proposedo amend
20. Suspensiorof licence

(1) Subjectto sectim 23, the Commissionemay suspendh licence
issuedunderthis Act if the Commissioners satisfiedthatN

(a) any of the mattersspecifiedin section19(2) (a), (b), or (c) apply
to thelicensedperson;

(b) thelicensedpersonhasnot kept properrecordsasrequiredunder
this Act or the Tax ProceduresAct, or has otherwisefailed to
complywith obligationsunderthis Act;

(c) thelicensedpersorhasbreached conditionof thelicence;

(d) the licensedpersonhasmadea false or misleadingstatemento
the Commissioner;

(e) for a licensedmanufacturerthe factory, or plant or equipment,
specifiedin the licenceis no longer adequatdo manufactureor
secureexcisablegoods.

(2) Where a licence is suspendedunder subsection (1), the
Commissionershall servethe licensedpersonwith written notice of the
suspension.

(3) The suspensiorof a licence shall take effect from the date of
serviceof the noticeundersubsectior{2).

(4) A personservedwith a noticeof suspensiomindersubsectiorn(2)
may, by noticein writing andwithin fourteendaysof serviceof the notice,
or within suchfurthertime asthe Commissionemayallow, appealgainst
thesuspension.

(5) Wherea licensedpersonlodgesa notice of appealin accordance
with subsection(4), the Commssionershall, within fourteendays after
receiptof thenotice,eitheiN

(a) acceptheappeakndrevokethe suspensiowf thelicence;
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(b) provide the licensedpersonwith written notice of the action
requiredto be taken before the date specifiedin the notice to
remedythe deficienciesthat led to the suspensiorof the licence
and revoke the suspensionif the action is taken within the
specifiedtime; or

(c) rejectthe appeakindcancelthelicenceundersection21.

(6) If the Commissionerfails to take action under subsection(5)
within the time specifiedin that subsectionthe suspensiorshall stand
revoked.

Section28 of No. 23 of 2015whichit is proposedo amend
28.Excisestampsand other markings
(1) The CabinetSecretarymayin theregulatonsspecifyN

(a) theexcisableggoodsto which excisestampsshallbe affixed;

(b) the systemsfor managemenbf excise stampsand excisable
goods,and

(c) the placeandtime of affixing excisestamps.

(2) The Commissioneshall, by noticein at leasttwo newspapersf
national
circulation, specify the types and descriptionsof excise stampsto be
affixed on goodsspecifiedundersubsectior(1).

(3) If excisablegoodsare manufacturedor export,or for deliveryto
personslisted in subparagraph{?2) or (3) of the SecondSchedule,the
goodsshall be markedwith suchinscriptionsas the Commissionemay
specifyto facilitatethetrackingandtracingof thegoods.

(4) A person shall not remove excisable goods specified in
subsection(1) from the place desighatedfor affixing stampsunlessthe
goodshavebeenaffixed with stampsn accordancevith theregulation.

(5) Notwithstanding subsection (4), the Commissionermay in
exceptional circumstances,and with prior approval of the Cabinet
Secretaryallow removal of excisablegoodsfrom excisecontrol without
affixing excisestampson thegoods.

Sectiord0 of No. 23 of 2015whichit is proposedo amend

40. Offencesrelating to excisestamps
Any persornwho contravenesection28 commitsanoffence.
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First schedle to No. 23 of 2015whichit is proposedo amend
RATES OF EXCISE DUTY

1. Subjectto paragrapl®, the ratesof exciseduty on excisablegoodsare
assetoutin thefollowing table:

Partl - EXCISABLE GOODS
Tariff No. Tariff Description Rate
2709.00.10 Condensateper10001@20degC Shs.6,225.00

Imported White chocolateincluding chocolatein blocks, slabsor barsof
tariff n0s.1806.31.0Q 1806.32.00and1806.90.00 Shs.242.29perkg

Articles of plasticof tariff heading3923.30.0Gand3923.90.90 10%

Imported pastaof tariff 1902 whethercookedor not cookedor stuffed
(with meator other substancesyr otherwisepreparedsuchas spaghetti,
macaroni, noodles, lasagne, gnocchi, ravioli, cannelloni, couscous,
whetheror not prepared 20%

Importedsugarconfectionaryof tariff headingl7.04; Shs.40.37perkg
Partll - EXCISABLE SERVICES

1. Telephoneandinternetdataservicesshall be chargedexciseduty at a
rateof twenty percentof their excisablevalue.

2. Excise duty in fees chargedfor money transfer servicesby banks,
money transfer agenciesand other financial service providers shall be
twenty percentof their excisablevalue.

3. Excise duty on fees chargedfor money transferservicesby cellular
phoneserviceproviders shallbetwelve percentof their excisablevalue.

4. Excise duty on other fees chargedby financial institutions shdl be
twenty percentof their excisablevalue.

Providedthatthis paragraplshallnot applyto horseracing.

4A. Exciseduty on bettingshallbe sevenpointfive percentof theamount
wageredr staked.

4B. Exciseduty on gamingshallbe sevenpointfive percentof theamount
wageredr staked.

4C. Exciseduty on prize competitionshall be sevenpoint five percentof
theamountpaidor chargedo participatein a prize competition.

4D. Exciseduty on lottery (excludingcharitablelotteries)shall be seven
pointfive percentof theamountpaid or chargedo buy thelottery ticket.
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6. Excise duty on fees chargedby digital lendersat a rate of twenty
percent.

7. Exciseduty onimportationof cellularphonesshallbe atten percentof
theexcisablevalue.

Patlll - INTERPRETATIONOFSCHEDULE
In this Schedulél

"amountwageredor staked"meansthe amountof money placedby a
personfor anoutcomein abettingtransaction;

OotherfeesOincludes any fees, chargesor commissionscharged by
financial institutions relating to their licensed activities, but does not
include intereston loan or return on loan or any shareof profit or an
insurancepremiumor premiumbasedor relatedcommissionspecifiedin
theInsurancéAct or regulationamadethereunder;

Section3 of No. 29 of 2015whichit is proposedo amend
Otaxdecision@neansd|
(a)lanassessment;

(b) adeterminatiorundersection17(2) of the amountof tax payable
or thatwill becomepayableby ataxpayer;

(c) adeterminatiorof the amountthata tax representatie, appointed
persondirectoror controlling memberis liable for undersection
15, sectionl7 andsectionl8

(d) adecisionon an applicationby a selfassessmernaxpayerunder
section31(2);

(e)arefunddecision;
(f) adecisionundersectior48 requiring repaymentf arefund;or
(g) ademandor apenalty;

Section6A of No 29 of 2015whichit is proposedo amend

6A. International tax agreements

(1) Any multilateralagreementsnd treatiesthat havebeenentered
into by or on behalfof the Govenmentof Kenyarelatingto international
tax compliance and prevention of evasion of tax or exchange of
information on tax mattersshall have effect in the mannerstipulatedin
suchagreementsr treaties.

(2) Notwithstandingany other provision of this Act or any other
written law,
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the information obtained pursuant to agreementsspecified under
subsection(1) shall not be disclosedexceptin accordancewith the
conditionsspecifiedin theagreements.

Section23 of No. 29 of 2015whichit is proposedo amend-
23.Record-keeping
(1) A personshalN

(a) maintainany documentrequiredunderatax law, in eitherof the
official languages;

(b) maintainany documentrequiredundera tax law so asto enable
the person'sax liability to bereadilyascertainedand

(c) subjectto subsection(3), retainthe documentor a periodof five
yearsfrom the end of the reportingperiodto which it relatesor
suchshorterperiodasmaybe specifiedin atax law.

(2) Theunit of currencyin booksof accountrecords paper registersiax
returnsor tax invoicesshallbein Kenyashillings.

(2A) Despite subsection(2), the unit of currencyin books of account,
records,paperregisters,tax returnsor tax invoicesin respectof a non
residentpersoncarryingon businesshroughadigital marketplaceshallbe
in convertibleforeigncurrencyasmay be approvedoy the Commissioner.

(2B) The provisionsof subsection(2) shall not apply to a nonresident
personwho files returns and makes paymentsthrough a residenttax
represetative or nonresidenfpersonwith a permanenestablishment.

(3) When, at the end of the period specified in subsection(1)(c), a
documeniN

(a) relatesto an amendedassessmenthe personshall retain the
documenuntil the periodspecifiedin section31(7) hasexpired;
or

(b) is necessaryor a proceedingcommencedeforethe endof the
five year period, the personshall retain the documentuntil all
proceedinghiavebeencompleted.

(4) When a documentreferredto subsection(1) is not in an official
languagethe Commissionemay, by noticein writing, requirethe person
requiredto keep the documentto provide, at the person’'sexpense,a
translationinto an official languageby a translator approvedby the
Commissioneby the datespecifiedin the notice.

(5) Despiteanythingin any tax law, the Regulationsmay provide for a
simplified systemof recordkeepingfor smallbusinesses
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Section31 of No 29 of 2015whichit is proposedo amend
31. Amendment of assessments

(1) Subjectto this section,the Commissionemay amendan assessment
(referred to in this section as the Ooriginalassessment"py making
alterationsor additions,from the availableinformationandto the bestof
the Commissioner'sudgement,to the original assessmenaf a taxpayer
for areportingperiodto ensurethatN

(a) in the caseof a deficit carriedforward underthe IncomeTax Act
(Cap. 470),the taxpayeris assessedn respectof the correct
amountof thedeficit carriedforwardfor thereportingperiod;

(b) in the caseof an excessamountof input tax underthe Value
AddedTax Act, 2013 (No. 35 of 2013),the taxpayeris assessed
in respectof the correctamountof the excessinput tax carried
forwardfor thereportingperiod;or

(c) in any othercase the taxpayers liable for the correctamountof
tax payablein respectof the reporting period to which the
original assessmenmelates.

(2) A taxpayerwho has made a selfassessmentmay apply to the
Commissionerwithin the periodspecifiedin subsectior(4)(b)(i), to make
anamendmento thetaxpayer'selfassessment.

(3) Wherean amendedselfassessmenteturn hasbeensubmittedunder
subsection(2), the Commissionemay acceptor rejectthe amendedself
assessmeneturnandwherehe rejects,he shall furnish the taxpayerwith
the reasonsfor such rejection within thirty days of receiving the
application.

(4) The CommissionemayamendanassessmeRt

(a) in the caseof grossor wilful neglect,evasion,or fraud by, or on
behalfof, thetaxpayeratanytime; or

(b) in anyothercasewithin five yearsofN

(i) for a selfassessmentthe date that the self-assessment
taxpayersubmittedthe selfassessmenteturnto which the
selfassessmemelates;or

(i) for anyotherassessmenthe datethe Commissionenotified
thetaxpayerof theassessment:

Provided that in the case of value addedtax, the input tax shall be
allowablefor a deductionwithin six monthsafterthe endof the tax period
in which the supplyor importationoccurred.
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(5) Despite subsection(4)(b) (i) the Commissionershall make an
amendedissessmertn anapplicationof a sel-assessmenéxpayerunder
subsectior(2) if the applicationwassubmittedwithin the time specifiedin
subsectior{4)(b)(i).

(6) Where an assessmenhas been amended,the Commissioner may
furtheramendheoriginal assessment

(a) five yearsaftemN

() for aselfassessmenthe datethe taxpayersubmittedthe self
assessmemeturnto which the selfassessmemelates;or

(i) for any other assessmenthe datethe Commissoner served
noticeof theoriginal assessmermn thetaxpayeror

(b) one year after the Commissioneiservednotice of the amended
assessmermn thetaxpayerwhichevers thelater.

(7) In any caseto which subsectior{6)(b) applies,the Commissioneshall
only amendthe alterationsor additionsmadein the amendedassessment
to theoriginalassessment.

(8) Whenthe Commissionehasmadean amendedissessmenhe or she
shall notify the taxpayerin writing of the amendedassessmenand

specifyN

(a) the amountassesse@s tax or the deficit or excessinput tax
carriedforward,asthe casemaybe;

(b) anyamountassessedslate paymentpenaltypayablein respect
of thetaxassessed,;

(c) anyamountof late paymentinterestpayablein respecof the tax
assessed,;

(d) thereportingperiodto which theassessmenmelates;

(e) the due datefor paymentof any tax, penaltyor interestbeing a
datethatis not lessthanthirty daysfrom the dateof the taxpayer
received the notice; and (f) the manner of objecting to the
assessment.

(9) Despiteany notification to a taxpayerunderthis section,the due date
for the paymentof the tax payableunderassessmentreferredto asthe
"original due date')shall not be alteredandthe late paymentpenaltyand
late paymentinterestshall alsoremainpayablebasedon the original due
date.
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Section37 of No. 29 of 2015whichit is proposedo amend
37.Relief becauseof doubt or difficulty in recovery of tax
(1) This sectionapplieswherethe Commissionedetermineghat\
(a) it maybeimpossibleto recoveranunpaidtax;

(b) thereis unduedifficulty or expensean the recoveryof an unpaid
tax;

(c) thereis hardshipor inequity in relation to the recoveryof an
unpaidtax; or

(d) thereis any other reasonoccasioninginability to recoverthe
unpaidtax.

(2) Despitethe provisionof anytax law, the Commissionemay, with the

prior written approvalof the CabinetSecretaryrefrain from assessin@r
recoveringan unpaidtax and the liability in relationto the tax shdl be
deemedo be extinguishedor the tax shall be deemedo be abandonear
remitted,asthe casemaybe.

(3) In any casereferredto the CabinetSecretaryundersubsectior(1) and
whereappropriatethe CabinetSecretarymay direct the Commissionein
writingN

(a) to takesuchactionasthe CabinetSecretarynay deemfit; or
(b) to obtainthe directionsof the courtin relationto the case.

(4) The Commissioneshallsubmitareportto the CabinetSecretaryon or
before the 30th Juneand on or before the 31st Decemberof eachyear
containingthe detailsandamountsof taxesabandonedinderthis section

Sectiord0 of No. 29 of 2015whichit is proposedo amend
40. Security on property for unpaid tax

(1) Whereataxpayerpeingthe ownerof propertyin Kenya,fails to paya
tax by the duedate,the Commissionemay notify the Registrarin writing
that the property,to the extentof the taxpayerOmterestin the property,
shall be the subjectof a security for the unpaid tax specifiedin the
notification:

Providedthatthe Commissioneshall, within sevendaysfrom the dateof
the notification to the Registrar,by noticein writing inform the taxpayer
andany otherpersonwho may havean interestin the propertyaboutthe
notification.

(2) Where the Registrarhas beennotified by the Commissionerunder

subsection(1), the Registrarshall, without levying or charging a fee,
registerthe Commissioner'siotification asif it were an instrumentof of
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restrainton the disposal,mortgageon, or charge,asthe casemay be, the
propertyspecifiedin the notification.

(3) A registrationundersubsectior(2) shall, subjectto any prior restraint
on disposal, mortgage or charge, operateas a legal restraint on the
disposal, mortgager chargeon, the propertyto securethe amountof the
unpaid tax, and any prior restraintshall supersedehe CommissionerOs
notification.

(4) The Commissionershall, upon the paymentof the whole of the
amountof unpaidtax securedunderthis section,direct the Registrarin

writing to cancel the notification made under subsection(2), and the
Registrarshall, without levying or charginga fee, recordthe cancellation
of the notificationandthe notificationshallceaseo apply.

(5) Where the taxpayerfails to pay the tax liability describedin the
notification under subsection(1) within two monthsafter receiptof the
notification,the Commissioneor authorisedfficer may, at the costof the
taxpayer,disposeof the propertythat is the subjectof the restrainton
disposal,mortgageor charge,by public auctionor private treaty, or as
providedfor undertherelevantAct for therecoveryof thetax:

Providedthatwherea plan hasbeenagreedbetweenthe taxpayerandthe
Commissionertheliability shallbe settledwithin theagreedpaymentplan
beforethe notificationby the Commissioners lifted.

(6) Subjectto section34, wherethe propertyis subjectto a prior restraint,
that prior restraintshall havepriority if the propertyis disposedof under
subsectior().

(7) For the purposeof this sectiorN

Oproperty@eansland or building, aircraft, ship, motor vehicle, or any
other

propertywhich the Commissionemay deemsufficientto serveassecurity
for unpaidtaxes;

ORegistraridcludesN
(a)theLandRegistrardefinedin section3 of this Act;

(b) the Registrarof Shipsappointedundersection14 of the Kenya
Maritime Authority Act, 2006(No. 5 of 2006);

(c) the DirectorGeneral of the Kenya Civil Aviation Authority
appointedundersecton 19 of the Civil Aviation Act, 2013 (No.
210f 2013);
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(d) the Director-General of the National Transport and Safety
Authority appointedunder section15 of the National Transport
andSafetyAuthority Act, 2012(No. 33 of 2012);0r

(e) any otherpersonwho the Commissioners satisfiedhasauthority
to hold propertysufficient to serveas securityfor unpaidtaxes;
OrelevanActOincludesthe KenyaMaritime Authority Act, 2006
(No. 5 of 2006), MerchantShippingAct, 2009 (No. 4 of 2009),
Civil Aviation Act, 2013 (No. 21 of 2013), Land Registration
Act, 2012 (No. 6 of 2012), Land Act 2012 (No. 3 of 2012),
NationalTransportand SafetyAct, 2012(No. 33 of 2012),0r any
otherAct thatprovidesfor theregistrationof property.

Sectiord2 of No. 29 of 2015whichit is proposedo amend
42.Powerto collecttax from personowing moneyto a taxpayer

(1) This sectionapplieswhenataxpayeris, or will becomdiable to paya
taxandN

(a) thetaxis unpaidtax; or

(b) the Commissionerhas reasonablegroundsto believe that the
taxpayemwill not paythetax by the duedatefor the paymentof
thetax.

(2) The Commissionemay, in respectof the taxpayerand by noticein
writing, requirea person(referredto asthe"anagent"N

(a) who owesor may subsequentlpwe moneyto thetaxpayer;

(b) who holds or may subsequenthhold money,for or on account
of, thetaxpayer;

(c) who holdsor may subsequentliyrold moneyon accountof some
otherpersonfor paymento thetaxpayer;or

(d) who hasauthority from someother personto pay moneyto the
taxpayer, to pay the amount specified in the notice to the
Commissioner,being an amount that shall not exceed the
amount of the unpaid tax or the amount of tax that the
Commissionembelieveswill not be paid by the taxpayerby the
duedate.

(3) Whena notice servedundersubsection(2) requiresanagentto deduct

a specifiedamountfrom a paymentof a salary,wagesor other similar
remunerationpayable at fixed intervals to the taxpayer, the amount
requiredto be deductedby an agentfrom eachpaymentshall not exceed
twenty per centof the amountof eachpaymentof salary,wages,or other
remuneratior{afterthe paymentf incometax).
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(4) This sectionshallapplyto ajoint accounwherN
(a) all theholdersof thejoint accounthaveunpaidtax liabilities; or

(b) the taxpayercanwithdraw funds from the account(otherthana
partnershipaccount)without the signatureor authorisatiorof the
otheraccountholders.

5) An agentshallpaytheamountspecifiedin a noticeundersubsectior{2)
by the datespedfied in the notice, being a datethat that doesnot occur
beforethe datethatthe amountowedby anagentto the taxpayebecomes
dueto thetaxpayeror held onthetaxpayer'ehalf.

(6) Whenan agentwho hasbeenservedwith a notice undersubsection
(2) fails to comply with the notice by reasonof a lack of moniesheld by
anagenton behalfof, or dueby anagentto anagent,anagentshall notify
the Commissionein writing within fourteendaysof receivingthe notice,
settingoutthereasongor anagentOsability to comply.

(7) Whenthe Commissioneis notified by an agentundersubsection6)
that an agentis unableto pay the amountdue, the Commissionershall
within a periodof thirty days,in writing to anageni

(a) acceptthe notification and cancelor amendthe notice issued
undersubsectior{2); or

(b) rejectthenotification.

(8) The Commissioneshall notify an agentin writing of a revocationor
amendmenodf anoticegivenundersubsectior{2) wherethetaxpayemays
thewholeor patt of thetax dueor hasmadeanarrangemensatisfactoryto
the Commissionefor the paymentf thetax.

(9) The Commissionershall servethe taxpayerwith a copy of a notice
underthis subsectior{2), whenservingthe agent.

(10) A paymentmadeby an agent to the Commissionelin accordance
with a noticeissuedunderthis sectionis treatedas havingbeenmadeon
behalfof the taxpayerand shall dischargean agentof any liability to the
taxpayeror anyotherperson.

(11) The Commissioneshall credit any amountpaid by an agentunder
this sectionagainsthetax owedby thetaxpayer.

(12) The Commissionermay require, in writing, any person,within a

period of at leastthirty days,to provide a return to the Commissioner
showing any monieswhich may be hdd by that personfor a taxpayer
referredto in subsection(1) or moniesheld by that personwhich aredue

to ataxpayereferredto in subsectior{l).
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(13) A taxpayerwho without reasonablecausefails to comply with a
notice or a requirementoy the Commissionerunderthis sectionshall be
personallyliable for theamountspecifiedin the noticeor requirement.

(14) No noticeshallbeissuedunderthis sectionunlessthe Commissioner
haseitherconfirmedits assessmerthroughan ObjectionDecisionandthe
taxpayerhasdefaultedto appealto the Tax AppealsTribunal within the
prescribedimelines.

Sectio2A0f No. 29 of 2015whichit is proposedo amend
42A. Appointment of Value Added Tax withholding agent

(1) The Commissionemay appointa personto withhold two per centof
the taxablevalue on purchasingaxablesuppliesat the time of payingfor
the suppliesandremit the samedirectly to the Commissioner:

Providedthat the withholding tax shall not apply to the taxablevalue of
zerorated supplies and registered manufacturers whose value of
investmentin the precedingthreeyearsfrom the commencementf this
Act is atleastthreebillion.

2) The Commissionemay, at any time, revokethe appointmentf a tax
withholding agentmadeundersubsectior(1), if the Commissionedeems
it appropriateo do so.

(3) Subsection(1) shall not apply to taxable suppliesfor official aid-
fundedprojects.

(4) For the avoidanceof doubt, the withholding of tax undersubsection
(1) shall not relieve the supplier of taxablesuppliesof the obligation to
accounfor taxin accordancevith this Act andtheregulations.

(4B) The tax withheld under this section shall be remitted to
Commissioneon or beforethe twentiethday of the monthfollowing the
monthin which the deductions made.

(4C) A persorwho is requiredunderthis sectionto withhold tax commits
anoffenceif thepersom

(a) fails to withhold the whole amountof the tax which shouldhave
beenwithheld;or

(b) fails to remit the amountof the withheldtax to the Commissioner
by the twentiethday of the month following thatin which the
deductiorwasmade.

(4D) A persorwho commitsanoffenceundersubsectior{4C) is liable on
convictionto a penaltyof tenpercentof theamountinvolved.
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(5) A personwho, prior to the commencemenbf this section, was
appointedo withhold tax undersection25A of the Value Added Tax Act,
2013shall, notwithstandinghe repealof that section,be deemedo be a
personappointedundersubsectior{l),

Providedthat this provisionshall not be construedo imposeany penalty
whatsoevepn any suchpersonwho ceasedo withhold tax for any period
following therepealof thatsectionup to the 8th June,2016.

Sectiod7 of No 29 of 2015whichit is proposedo amend
47.0Offsetor refund of overpaid tax

(1) Wherea taxpayerhasoverpaida tax underany tax law, the taxpayer
may applyto the Commissionerin the prescribedormN

(a) to offset the overpaid tax againstthe taxpayer'sfuture tax
liabilities; or

(b) for arefund of the overpaidtax within five years,or six months
in the caseof value addedtax, after the date on which the tax
wasoverpaid.

(2) The Commissioneshall ascertairmnddeterminean applicationunder
subsectior(1) within ninety daysandwherethe Commissionemscertains
thattherewasanoverpaymenof taxi\

(a) in the caseof an applicationundersubsection(1)(a), apply the
overpaidtax to suchfuturetax liability; and

(b) in the caseof an applicationundersubsection(1)(b), refundthe
overpad tax within a period of two yearsfrom the date of the
application.

(3) Where the Commissionerfails to ascertain and determine an
application under subsection(1) within ninety days, the sameshall be
deemedascertaine@ndapproved.

4) The Commissionemay, for purpose®f ascertaininghe validity of an
applicationundersubsectior{l), subjectthe applicationto anaudit.

(5) Wherethe applicationis for a refund of tax undersubsection(1)(b),
the Commissioneshallapplythe overpaymenin the following ordeiN

(a) in paymentof any other tax owing by the taxpayerunderthe
specifictax law;

(b) in paymentof a tax owing by the taxpayerunderany other tax
law; and

(c) anyremaindesshallberefundedo thetaxpayer.
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(6) Wherethe Commissioneffails to refund the overpaidtax within the
periodspecifiedin subsection2)(b), the amountdue shall attractinterest
of one per centfor eachmonth or part thereofduring which the amount
remainsunpaid.

(7) Wherethe Commissionenotifies a taxpayerthat an applicationunder

subsection(1)(a) has been ascertainedand applies the overpaid tax
liability to offsetan outstandingax in accordanceavith subsection2)(a),
interestor penaltiesshall not accrueon the amountappliedto offsetting
the outstandhg tax liability from the dateof the notification.

(8) Wherethe Commissionetas appliedthe overpaidtax to offset an
outstandingax liability undersubsection(2)(a), any outstandingax after
suchapplicationshall accrueinterestand penaltiesn accordancevith this
Act.

(9) Notwithstandingany other provision of this section,wherea person
overpaysan instalmenttax due undersection12 of the Income Tax Act
(Cap. 470),the Commissionershall apply the overpaidtax to offset the
taxpayerOsiture instalmentax liability.

(10) Where,afterthe applicationof the overpaidtax undersubsection(9),
the Commissionerlater determinesthat there was no overpaymentof
instalmenttax, the amountof the tax thatwasusedto offsetthe taxpayerOs
future instalmenttax liabilities undersubsection9) shall be treatedas a
tax dueto the Commissionem the subsequentiax period.

(11) Theamountdueundersubsectior{10) shallbe duefrom the datethat
the Commissioneappliedthatamountto offsetaninstalmentax liability.

(12) The Commissioneshallnotify the taxpayerin writing of theamount
dueundersubsectior{10) andspecifyin the notificationN

(a) theintereston theamountdue;and
(b) any penaltieduein respecbf theamountdue.

(13) A personaggrievedby a decisionof the Commissionemunderthis
sectionmay appealto the Tribunal within thirty daysafter beingnotified
of thedecision.

Section51 of No. 29 of 2015whichit is proposecamend
51.Objection to tax decision

(1) A taxparer who wishesto disputea tax decisionshall first lodge an
objection againstthat tax decisionunder this sectionbefore proceeding
underanyotherwritten law.
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(2) A taxpayer who disputes a tax decision may lodge a notice of
objection to the decision, in writing, with the Commissioner within thirty
days of being notified of the decision.

(3) A notice of objection shall be treated as validly lodged by a taxpayer
under subsection (2) if —

(a) the notice of objection states precisely the grounds of objection,
the amendments required to be made to correct the decision, and
the reasons for the amendments;

(b) in relation to an objection to an assessment, the taxpayer has
paid the entire amount of tax due under the assessment that is
not in dispute or has applied for an extension of time to pay the
tax not in dispute under section 33(1); and

(c) all the relevant documents relating to the objection have been
submitted.

(4) Where the Commissioner has determined that a notice of objection
lodged by a taxpayer has not been validly lodged, the Commissioner shall
within a period of fourteen days notify the taxpayer in writing that the
objection has not been validly lodged.

(5) Where the tax decision to which a notice of objection relates is an
amended assessment, the taxpayer may only object to the alterations and
additions made to the original assessment.

(6) A taxpayer may apply in writing to the Commissioner for an extension
of time to lodge a notice of objection.

(7) The Commissioner shall consider and may allow an application under
subsection (6) if —

(a) the taxpayer was prevented from lodging the notice of objection
within the period specified in subsection (2) because of an
absence from Kenya, sickness or other reasonable cause; and

(b) the taxpayer did not unreasonably delay in lodging the notice of
objection.

(7A) The Commissioner shall notify the taxpayer of the decision made
under subsection (7) within fourteen days after receipt of the application,

(8) Where a notice of objection has been validly lodged within time, the
Commissioner shall consider the objection and decide either to allow the
objection in whole or in part, or disallow it, and Commissioner's decision
shall be referred to as an "objection decision".
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(9) The Commissioner shall notify in writing the taxpayer of the objection

decision and shall take all necessary steps to give effect to the decision,
including, in the case of an objection to an assessment, making an
amended assessment.

(10) An objection decision shall include a statement of findings on the
material facts and the reasons for the decision.

(11) The Commissioner shall make the objection decision within sixty
days from the date of receipt of a valid notice of objection failure to which
the objection shall be deemed to be allowed.

(12) A person who is dissatisfied with the decision of the Commissioner
under subsection (11) may appeal to the Tribunal within thirty days after
being notified of the decision.

Section 55 of No. 29 of 2015 which it is proposed to amend-
55. Settlement of dispute out of Court or Tribunal

(1) Where a Court or the Tribunal permits the parties to settle a dispute
out of Court or the Tribunal, as the case may be, the settlement shall be
made within ninety days from the date the Court or the Tribunal permits
the settlement.

(2) Where parties fail to settle the dispute within the period specified in
subsection (1), the dispute shall be referred back to the Court or the
Tribunal that permitted the settlement.

Section 56 of No. 29 of 2015 which it is proposed to amend-
56. General provisions relating to objections and appeals

(1) In any proceedings under this Part, the burden shall be on the taxpayer
to prove that a tax decision is incorrect.

(2) An appeal to the High Court or to the Court of Appeal shall be on a
question of law only.

(3) In an appeal by a taxpayer to the Tribunal, High Court or Court of
Appeal in relation to an appealable decision, the taxpayer shall rely only
on the grounds stated in the objection to which the decision relates unless
the Tribunal or Court allows the person to add new grounds.

Section 84 of No. 29 of 2015 which it is proposed to amend-
(1) This section applies to a person—

(a) if that person knowingly makes a statement to an authorised
officer that is false or misleading in a material particular or
knowingly omits from a statement made to an authorised officer
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any matter or thing without which the statement is false or
misleading in a material particular; and

(b) if the tax liability of that person or of another person computed
on the basis of the statement made by that person is less than it
would have been had the statement not been false or misleading
(the difference being referred to as the "tax shortfall").

(2) Subject to subsections (3) and (4), a person to whom this section
applies shall be liable to a tax shortfall penalty of —

(a) seventy-five per cent of the tax shortfall when the statement or
omission was made deliberately.

(3) The amount of a tax shortfall penalty imposed under subsection (2) on
a person shall be increased by —

(a) ten percentage points when this is the second application of this
section to that person; or

(b) twenty five percentage points when this is the third or a
subsequent application of this section to that person.

(4) The amount of a tax shortfall penalty imposed under subsection (2) on

a person shall be reduced by ten percentage points when that person
voluntarily discloses to the Commissioner the statement or omission to
which the section applies prior to—

(a) discovery by the Commissioner of the tax shortfall; or (b) the
commencement of an audit of the tax affairs of the person to
whom the statement relates, whichever is the earlier.

(5) A tax shortfall penalty shall not be payable under subsection (2)
when—

(a) the person who made the statement did not know and could not
reasonably be expected to know that the statement was false or
misleading in a material particular;

(b) the tax shortfall arose as a result of a taxpayer taking a
reasonably arguable position on the application of a tax law to
the taxpayer's circumstances in submitting a self-assessment
return; or

(c) the failure was due to a clerical or similar error, other than a
repeated clerical or similar error.

(6) A position taken by a taxpayer in making a self-assessment shall not
be regarded as a reasonably arguable position for the purposes of
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subsection (5)(b) if it contradicts any of the following where they are in
force at the time the self-assessment is made —

(a) a public ruling; or
(b) a private ruling issued by the Commissioner to the taxpayer.

(7) Despite subsection (5), the Commissioner or authorised officer may
imposea late payment interest in respect of a tax shortfall when the tax is
not paid by the due date for payment.

(8) For the purposes of this section, a statement made to an authorised
officer includes a statement made, in writing or orally —

(a) in an application, certificate, declaration, notification, return,
objection, or other document submitted or lodged under a tax
law;

(b) in information required to be provided under a tax law;
(c) in a document provided to an authorised officer;

(d) in an answer to a question asked of a person by an authorised
officer; or

(e) 1in a statement to another person with the knowledge or
reasonable expectation that the statement would be passed on to
an authorized officer.

Section 86 of No. 29 of 2015 which it is proposed to amend-
86. Penalty for failing to comply with electronic tax system

(1) When a taxpayer is required under a tax law or by the Commissioner
to submit a tax return in electronic form or to pay a tax electronically and
fails to do so, the Commissioner shall by notice in writing request the
reasons for the failure.

(2) A taxpayer who fails to satisfy the Commissioner within fourteen days
of the notice under subsection (1) shall be liable to a penalty of one
hundred thousand shillings.

Section 89 of No. 29 of 2015 which it is proposed to amend-
89. General provisions relating to penalty

(1) Each penalty shall be calculated separately with respect to each
section in this Division.

(2) If the same act or omission imposes more than one penalty under a tax
law on a taxpayer, the Commissioner shall determine which penalty
applies.



The Finance Bill, 2023 365

(3) A person shall be liable to a penalty only when the Commissioner
notifies in writing that person of a demand for the penalty setting out the
amount of the penalty payable and the due date for the payment being a
date that is at least 30 days after the date of the notification.

(4) Subsection (3) applies also to a penalty imposed under a tax law other
than this Act.

(5) A penalty payable by a person shall be due and payable on the date
specified in the notification under subsection (3).

(6) A person liable to a penalty or interest may apply in writing to the
Commissioner for the remission of the penalty or interest payable and
such application shall include the reasons for the application.

(7) The Commissioner may, upon an application under subsection (6) or
on his own motion, remit in whole or in part, any penalty or interest
payable by a person, except a penalty imposed under section 85, if
satisfied that the remission is by reason of —

(a) consideration of hardship or equity; or

(b) impossibility or undue difficulty or expense, of recovery of the
tax:

Provided that the Commissioner shall —

(1) where the amount of the penalty or interest exceeds one million
five hundred thousand shillings, seek prior approval of the
Cabinet Secretary; and

(1) make quarterly reports to the Cabinet Secretary on the
remissions granted under this section.

(8) The Commissioner shall maintain a public record of each remission
together with the reasons for the remission and the record of remissions
shall be reported to the Auditor-General once in every three months.

(9) This Act shall not preclude the imposition of penalty under any other
tax law and the same act or omission shall not be subject to—

(a) the imposition of a penalty under more than one provision of that
other tax law; or

(b) both the imposition of a penalty and prosecution for an offence
under that other tax law

Section 104 of No. 29 of 2015 which it is proposed to amend-
104. Sanctions for offences

(1) Subject to subsection (2) or (3), a person convicted of an offence
under this Act shall be liable to a fine not exceeding one million shillings
and to imprisonment for a term not exceeding three years, or to both.
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(2) A person convicted of an offence under section 98(1) or section
102(1) is liable to a fine not exceeding two million shillings or to
imprisonment for a term not exceeding five years, or to both.

(3) A person convicted of an offence under section 97 shall be liable to a
fine not exceeding ten million shillings or double the tax evaded,
whichever is higher or to imprisonment for a term not exceeding ten years,
or to both.

(4) A person convicted of an offence under section 92 shall liable to a fine
equal to double the tax evaded or to a fine not exceeding five million
shillings whichever is higher or to imprisonment for a term not exceeding
five years, or to both.

Section 7 of No. 29 of 2016 which it is proposed to amend-
7. Import declaration fee

(1) There shall be paid a fee to be known as the import declaration fee, on
all goods imported into the country for home use.

(2) The fee shall be at the rate of three point five per cent of the customs
value of the goods and shall be paid by the importer of such goods at the
time of entering the goods for home use.

(2A) Without prejudice to the provisions of subsection (2), the fee at a
rate of one point five per cent shall be charged on the custom value of —

(a) deleted by No. 2 of 2020, Sch.;

(b) raw materials and intermediate products imported by
manufacturers upon recommendation to the Commissioner by the
Cabinet Secretary responsible for matters relating to industry;

(c) input for the construction of houses under an affordable housing
scheme upon recommendation to the Commissioner by the
Cabinet Secretary responsible for matters relating to housing.

(3) Despite subsection (1)—

(a) import declaration fee shall not be charged on the goods specified
in Part A of the Second Schedule when imported or purchased
before clearance through customs; or

(b) goods imported under the East African Community Duty
Remission Scheme shall be charged import declaration fee at a
rate of one point five per cent of the customs value.

(4) An importer of goods other than goods specified in Part A of the
Second Schedule shall complete the prescribed import declaration form.
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(5) An importer shall present a copy of the import declaration form
completed under subsection (4) to the Commissioner at the time of
entering the goods for home use.

(6) Out of the fee collected under subsection (2), ten per cent shall be paid
into a Fund established and managed in accordance with the Public
Finance Management Act, 2012.

(7) The monies in the Fund under subsection (6) shall be used for the
payment of Kenya's contributions to the African Union and any other
international organisation to which Kenya has a financial obligation.

Section 8 of No. 29 of 2016 which it is proposed to amend-
8. Railway development levy.

(1) There shall be paid a levy to be known as the railway development
levy, on all goods imported into the country for home use.

(2) The levy shall be at the rate of two per cent of the customs value of
the goods and shall be paid by the importer of such goods at the time of
entering the goods into the country for home use.

(2A) Without prejudice to the provisions of subsection (2), the levy at a
rate of one point five per cent shall be charged on the customs value of —

(a) raw materials and intermediate products imported by
manufacturers upon recommendation to the Commissioner by
the Cabinet Secretary responsible for matters relating to
industry; and

(b) input for the construction of houses under an affordable housing
scheme upon recommendation to the Commissioner by the
Cabinet Secretary responsible for matters relating to housing.

(3) The purpose of the levy shall be to provide funds for the construction
and operation of a standard gauge railway network in order to facilitate the
transportation of goods.

(4) The Cabinet Secretary shall, by regulations, establish a railway
development levy fund into which all the proceeds of the levy shall be
paid.

(5) The fund referred to in subsection (4) shall be established, managed,
administered or wound up in accordance with section 24 of the Public
Finance Management Act, 2012 (No. 18 of 2012) and the regulations
made under that Act.
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(6) No levy shall be charged in respect of the goods specified in Part B of
the Second Schedule when imported or purchased before clearance
through customs.

PART I
Tariff No.

2601

4101.20.00

4102.21.00

4102.29.00

4103.20.00

FIRST SCHEDULE
[s.5(1)]

GOODS SUBJECT TO EXPORT LEVY
[Act No. 15 of 2017, s. 58, Act No. 22 of 2022, s. 50]

Tariff Description

Iron ores and concentrates, including
roasted iron pyrites

Whole hides and skins, of a weight
per skin not exceeding 8 kg. when
simply dried, 10 kg. when dry-salted,
or 16 kg. when fresh, wet-salted or
otherwise preserved.

Raw skins of sheep or lambs (pickled,
but not tanned, parchment-dressed or
further prepared), without wool on
whether or not split, other than those
excluded by Note 1(c) to Chapter 41.

Other raw skins of sheep or lamb
(fresh, or salted, dried, limed, pickled
or otherwise preserved, but not
tanned, parchment-dressed or further
prepared), with wool on, whether or
not split, other than those excluded by
Note (c) to Chapter 41.

Other raw hides and skins (fresh, or
salted, dried, limed, pickled or
otherwise preserved, but not tanned,
parchment-dressed or further
prepared), whether or not debarred or
split, other than those excluded by
Note 1 (b) or (c) to this Chapter, of
reptiles.

Export Levy Rate
USD 175 per
tonne

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.
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Tariff No.

4103.30.00

4103.90.00

4104.19.00

4301.60.00

4101.40.00

4101.50.00

4101.90.00

4102.10.00

4301.10.00

4301.30.00

Tariff Description

Other raw hides and skins (fresh, or
salted, dried, limed, pickled or
otherwise preserved, but not tanned,
parchment-dressed or further
prepared), but not debarred or split,
other than those excluded by Note 1
(b) or 1 (c) to this Chapter, of swine.

Other raw hides and skins other than
of reptiles, swine, goats or kids.

Other tanned or crust hides and skins
of bovine (including buffalo) or
equine animals, without hair on,
whether or not split, but not further
prepared, in the wet state (including
wet - blue).

Raw furskins of fox, whole, with or
without head, tail or paws.

Hides and skins of equine animals.

Whole hides and skins, of weight
exceeding 16 kg.

Other, including butts, bends and
bellies.

Raw skins of sheep or lamb (fresh, or
salted, dried, limed, pickled or
otherwise preserved, but not tanned,
parchment-dressed or further
prepared), with wool on, whether or
not split, other than those excluded by
Note 1(c) to Chapter 41.

Raw furskins of mink, whole, with or
without head, tail or paws.

Raw furskins of lamb, the following:
Astrkhan, broadtail, Caracul, Persian
and similar lamb, Indian, Chinese,

Export Levy Rate

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.
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Tariff No.

4301.80.00

4301.90.00

4302.11.00

4302.19.00

4302.20.00

4302.30.00

7112.30.00

7112.91.00

7112.92.00

7112.99.00

Tariff Description

Mongolian or Tibetan lamb, whole,
with or without head, tail or paws.

Other raw furskins, whole, with or
without head, tail or paws.

Heads, tail, paws,and other pieces or
cuttings, suitable for furriers’ use.

Whole skins, with or without head,
tail or paws, not assembled, of mink.

Other whole skins, with or without
head, tail or paws, not assembled.

Heads, tails, paws and other pieces or
cuttings, not assembled.

Whole skins and pieces or cuttings
thereof, assembled.

Waste and scrap of precious metal or
of metal clad with precious metal;
other waste and scrap containing
precious metal or precious metal
compounds of a kind used principally
for the recovery of precious metal of
ash containing precious metal or
precious metal compounds.

Other waste and scrap of precious
metal or precious metal compounds of
a kind used principally for the
recovery of precious metal of gold
including metal clad with gold.

Other waste and scraps of precious
metal or precious metal compounds of
a kind used principally for the
recovery of precious metal of
platinum, including metal clad with
platinum.

Other waste and scrap of precious
metal or metal clad with precious

Export Levy Rate

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

80% or USD 0.52
per kg.

20%

20%

20%

20%
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Tariff No. Tariff Description Export Levy Rate
metal, other waste and scrap
containing precious metal compounds,
of a kind used principally for the
recovery of precious metal.

7204.10.00  Waste and scrap of cast of iron. 20%

720429 00 Waste and scrap of other alloy or 20%
steel.

7204.30.00  Waste and scrap of tinned iron steel.  20%
Turnings, shavings, chips, milling

7204 41 .00 waste, sawdust, fillings, trimmings 20%

T and stampings, whether or not in

bundles, or iron or steel.

7204.49.00  Other waste and scrap or iron or steel  20%

7204.50.00  Remelting scrap ingots 20%

7205.10.00 Granules of pig iron, spiegeleisen, 20%
iron or steel.

7902.00.00  Zinc waste and scrap. 20%

8002.00.10  Tin waste and scrap. 20%
Unwrought molybdenum including

8102.94.00  bars and rods obtained simply by 20%
sintering; waste and scrap.

8102.97.00  Waste and scrap of molybdenum 20%

8103.30.00 = Waste and scrap of tantalum 20%

8104.20.00  Waste of scrap of magnesium 20%

8105.00.00 Bismuth and articles thereof including 20%
waste and scrap.

8105.30.00 = Waste and scrap of cobalt matters. 20%

8107.30.00 = Waste and scrap of cadmium. 20%

8108.30.00  Waste and scrap of titanium. 20%
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Tariff No. Tariff Description Export Levy Rate
8109.30.00  Waste and scrap of zirconium. 20%
8110.20.20  Waste and scrap of antimony. 20%
8112.13.00 = Waste and scrap of beryllium. 20%
8112.22.00 = Waste and scrap of chromium. 20%
8112.52.00  Waste and scrap of thallium. 20%

8112.92.00  Unwrought waste and scrap; powders.
SECOND SCHEDULE

[s.7(3)(a)]

GOODS EXEMPT FROM IMPORT DECLARATION FEE AND
RAILWAY DEVELOPMENT LEVY

PART A

GOODS EXEMPT FROM IMPORT DECLARATION FEE WHEN
IMPORTED OR PURCHASED BEFORE CLEARANCE THROUGH
CUSTOMS

The following goods are exempt from payment of import declaration fee
when imported or purchased before clearance through customs—

x) gifts and supplies for diplomatic and consular missions and to the
United Nations Missions;

xv) aircraft, excluding aircraft of unladen weight not exceeding 2,000kg
and helicopters of heading 8802.11.00 and 8802.12.00;

PART B [s. 8(6)]

GOODS EXEMPT FROM THE RAILWAY DEVELOPMENT
LEVY WHEN IMPORTED OR PURCHASED

BEFORE CLEARANCE THROUGH CUSTOMS

The railway development levy shall not apply to goods imported or
purchased before clearance through customs—

(i) for official use by a diplomatic mission, institution or
organization gazetted under the Privileges and Immunities Act
(Cap. 179);

(ii1) by the United Nations or its agencies;
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(ix) equipment, machinery and motor vehicles for the official use by
the Kenya Defence Forces and National Police Service; and

Section 5 of No.2 of 1995 which it is intended to amend-
5. Functions of the Authority

(1) The Authority shall, under the general supervision of the Minister,
be an agency of the Government for the collection and receipt of all
revenue.

(2) In the performance of its functions under subsection (1), the
Authority shall —

(a) administer and enforce —

(1) all provisions of the written laws set out in Part I of the First
Schedule and for that purpose, to assess, collect and account
for all revenues in accordance with those laws;

(i1) the provisions of the written laws set out in Part II of the First
Schedule relating to revenue and for that purpose to assess,
collect and account for all revenues in accordance with those
laws;

(b) advise the Government on all matters relating to the
administration of, and the collection of revenue under the written
laws or the specified provisions of the written laws set out in the
First Schedule; and

(c) perform such other functions in relation to revenue as the Minister
may direct.

(2A) The Authority may establish an institution to provide capacity
building and training for the better carrying out of its functions.

3) The Minister may, by notice in the Gazette, amend the First Schedule.
Section 28 of No 40 of 2011 which it is proposed to amend-
28. Claims on assets

(1) A person claiming an interest in any assets paid or delivered to
the Authority under this Act, may file with the Authority a claim on such
form as may be prescribed for that purpose by the Authority.

(2) The Authority shall consider each claim referred to subsection (1)
within ninety days after it is filed and shall give written notice to the
claimant of its decision.
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(3) The notice under subsection (2) may be given by mailing it to the
last address, if any, stated in the claim as the address to which notices are
to be sent.

(4) Where no address for notices is stated in the claim, the notice may
be mailed to the last address, if any, of the claimant as stated in the claim.

(5) Where a claim is allowed, the Authority shall pay over or deliver
to the claimant the assets or the amount the Authority actually received or
the net proceeds if it has been sold by the Authority.

Section 20 of No. 23 of 2013 which it is proposed to amend-
20. Purposes of Part
The purpose of this Part is to—

(a) reduce substantially the regulatory burden on the people of Kenya
without compromising law and order and essential economic,
environmental and social objectives;

(b) ensure subordinate legislation is relevant to the economic, social
and general wellbeing of the people of Kenya;

(c) ensure the part of the Kenya statute book consisting of statutory
instruments is of the highest standard;

(d) ensure continuous review of statutory instruments by the various
regulation making authorities and the agencies under them.

Section 21 of No.23 of 2013 which it is proposed to amend-
21. Automatic revocation of statutory instruments

(1) Subject to subsection (3), a statutory instrument is by virtue of
this section revoked on the day which is ten years after the making of the
statutory instrument unless —

(a) it is sooner repealed or expires; or
(b) a regulation is made exempting it from expiry.

(2) The responsible Cabinet Secretary may in consultation with the
Committee, make a regulation under this Act extending the operation of a
statutory rule that would otherwise be revoked by virtue of this section for
a period as is specified in the regulation not exceeding twelve months.

(3) Only one extension of the operation of a statutory rule can be
made under subsection (2).

(4) The automatic revocation period for statutory instruments issued
under the Income Tax Act (Cap. 470), the Stamp Duty Act (Cap. 480), the
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Value Added Tax Act, No. 35 of 2013, Tax Appeal Tribunal Act, No. 40
of 2013, Excise Duty Act, No. 23 of 2015 and Tax Procedure Act, No. 29
of 2015, is hereby extended for a period of twenty-four months with effect
from the twenty fifth day of January, 2023.

Section 4 of No.8 of 2015 which it is proposed to amend-
4. Circumstances under which benefits may not be paid

(1) Despite the provisions of section 3, the National Assembly may,
on a motion supported by the votes of not less than half of the members
thereof, resolve that an entitled person, surviving spouse or children, as the
case may be, shall not receive any benefits conferred by this Act, on the
grounds that such person—

(a) ceased to hold office on account of having acted in willful
violation of the Constitution;

(b) was guilty of gross misconduct;

(c) has, since ceasing to hold office been convicted of an offence and
sentenced to imprisonment for a term of three years or more,
without the option of a fine; or

(d) has, since ceasing to hold office, held office in, or actively
engaged in the activities of, any political party:
Provided that this provision shall come into operation on the date of
commencement of this Act.

(2) Where an entitled person holds any appointive or elective post in
or under the Government to which there is attached a rate of pay, other
than a nominal rate, the benefits to which he is entitled shall be reduced by
the amount of such pay.

Section 5 of No.8 of 2015 which it is proposed to amend-
5. Pension and other benefits of an entitled person

(1) A retired Speaker of the National Assembly or the Senate shall,
during his or her lifetime, be entitled to—

(a) a monthly pension equal to eighty per cent of the monthly salary of
the entitled person's last monthly salary while in office;

(b) a lump sum payment on retirement, calculated as a sum equal to one
year's salary paid for each term served in office;

(c) one saloon vehicle of an engine capacity not exceeding 2000 cc
which shall be replaceable once every four years;
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(d) one four-wheel drive vehicle of an engine capacity not exceeding
3000 cc which shall be replaceable once every four years;

(e) a fuel allowance equal to fifteen per cent of current monthly salary
of the office holder;

(f) full medical and hospital cover, providing for local and overseas
treatment, with a reputable insurance company for the entitled
person and the entitled person's spouse;

(g) the additional benefits set out in the First Schedule.

(2) Despite the provisions of this section, an entitled person who
serves in office for less than a term, shall not be entitled to the benefits set
out in this section butmshall be entitled to—

(a) gratuity paid at the end of the entitled person's service at the rate
of thirty-one per cent of the entitled person's salary while in
office;

(b) one armed security guards who shall be provided on request by
the entitled person;

(c) diplomatic passports for the entitled person and his spouse; and
(d) access to the V.I.P. lounge at all airports within Kenya.

(3) Where an entitled person dies in service after the commencement
of this Act, a lumpsum payment on death calculated as a sum equal to five
times his annual salary shall become payable to his legal personal
representatives.

Section 13 of No. 8 of 2015 which it is proposed to amend-
13. Funds for expenses

(1) The benefits granted to an entitled person, or his or her surviving
spouse, as the case may be, under this Act, shall be administered —

(a) in the case of a retired Deputy President, retired Prime Minister or
retired Vice President, by the Office of the President, and shall be
provided for in the estimates of the national government referred
to in Article 221(1) of the Constitution;

(b) in the case of a retired Speaker of the National Assembly or the
Senate, by the Parliamentary Service Commission, and shall be
provided for in the estimates of the parliamentary service
prepared pursuant to Article 127(6)(c) of the Constitution; and

(c) in the case of a retired Chief Justice or retired Deputy Chief
Justice, by the Judicial Service Commission, and shall be
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provided for in the estimates of the Judiciary prepared pursuant to
Article 173(3) of the Constitution.

(1A) For purposes of this section, “benefits” means the
benefits granted to an entitled person under the First Schedule,
Second Schedule or the Third Schedule to this Act.

(1B) For the avoidance of doubt, subsection (1) shall not
apply to the pension, lump sum payment upon retirement, and
gratuity provided for in this Act.

(1C) The respective entities under subsection (1), shall
formulate administrative guidelines for the administration of this
section including on matters relating to the computation of
benefits due to an entitled person under this section.

(2) Upon approval of the estimates submitted under subsection (1),
all monies, from time to time, required in respect of the benefits conferred
on an entitled person or his surviving spouse by this Act shall be charged
on and issued out of the Consolidated Fund without further appropriation
than this Act.

(3) All other expenses incurred in the administration of the provisions
of this Act shall be met out of monies appropriated by the National
Assembly for that purpose.

Section 16 of No. 8 of 2015 which it is proposed to amend-
16. Computation of benefits

In computing the benefits due to a person entitled to benefits under
this section,the benefits already received by that person under any other
law or policy shall beset-off against the benefits due under this Act.



